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Editorial

What Europe means to us

The European issue, the vision of a United States of Europe, the definition of the boundaries of Europe are on the agenda of this Journal. When talking about Europe, we take Europe as a broad concept embracing many areas in a geographical, cultural and political sense, but first and foremost in terms of security. When talking about the boundaries of Europe, we have to consider various components such as geographical aspects, the ethnic groups that have emerged in the area over hundreds or even thousands of years, and finally culture and mentality. Our Europe is defined by these three factors: geographical, human, and cultural (the last one encompassing and conveying mentality). This mentality, this capacity for renewal, is almost unparalleled in the history of great civilisations. What distinguished the culture of the peoples of Europe from that of other civilisations was its significant internal intellectual cumulative capacity together with its openness. It never became isolated; thanks to its geographical position, it became a receiver of information and an absorber of knowledge coming from different directions.

The question confronting us today is what to do with our common heritage, and where to draw the boundaries of Europe. If on the one hand we say that one concept of Europe is equivalent to Western Christianity and the lay culture that evolved from it, then on the other we should rediscover Byzantine culture, which may, by virtue of its monolithic Caesaro-papism and its incomparable richness of emotions, complement European rationalism and, by exploring the depths of the soul, give fresh impetus to our Europe in spite of the reservations we might entertain in a political sense. South-Eastern Europe is also a region of contact and co-operation with Islam.

On the other hand, the notion of Atlanticism, the idea of the unity of the Atlantic region, emerged in the 16th century. Atlanticism is an integral part of the modern European outlook, co-operation and exchange of ideas. To accomplish the unity of Europe in this sense  means Atlanticism in the West and  co-operation with the Eurasian region in the East. We start out from the granting of human rights, but then proceed to seek a solution to the minority issue within our borders as well as beyond them. And I hasten to add that neither the handling of human rights issues, nor the handling of minority rights issues should be regarded as an internal affair of any country. While touching upon these issues, I should also say a few words about transition in our new EU's members. Has transition been accomplished?


At the outset we were doubtful and sceptical. We wondered whether the efforts intended to bring about reform and then transformation in these countries would not endanger international stability and the process itself. Then, at a later stage, we felt that the world was much too enthusiastic about the events that had taken place and believed that victory had been attained, that dictatorship was over, and that a new society and economic pattern, one capable of bringing us into unity with the West, had come into being. And precisely when optimistic sentiments had overwhelmed people, both inside and outside the country, more and more problems started to emerge (to no surprise of ours, of course, since we had no illusions), and people in the region became engulfed by disappointment. For this very reason it is crucial for the region that the period of disappointment should not last long and that we should have the strength required to achieve victory in a struggle, a victory that is still far from being a sure thing. I strongly hope that Hungary will not come to grief, but several areas of our region are at risk of disintegration, at risk of instability, and there is a risk that extremists might emerge besides those political forces that seek to establish democracy.

Central Europe has always been a critical area, one exposed to various dangers. Its control or neglect, its autonomy and independence are not only a European issue: they are a world issue. As a result of its having shaken off the Warsaw Pact, the Western part of Europe is not fully aware that interdependence and solidarity remain vitally important even today as the foundation our security. The maintenance of NATO and American presence in Europe are elements of this need. We must also make sure that traditional and nationalist emotions do not become dominant and that they do not generate conflicts between large and small nations of Europe. It is not permissible that conflict generating concepts and those hostile to European unity evolve in or outside of society.

In addition to our social and economic problems, there are others: the issues in Yugoslavia, the problems of the former Soviet Union, and the political, constitutional conflicts in the Czech and Slovak republics. This region of Central Eastern Europe is restless. We must realize that it was a major mistake of international, European and regional diplomacy that in the past several decades foreign policy has pursued a passive course, instead of a preventive foreign policy based on strategic considerations.  The democratic countries and their parliaments,  in part as a result of their internal structure, have pursued a defensive policy, reacting to events. Only in rare instances did they attempt to prevent conflicts in advance.

In conclusion, let me say that even if our present situation appears easier than that of yesterday, even if we are happy that you can be present in our country and that the age has passed when an Iron Curtain separated us, it should be recognized that a social iron curtain does exist and perhaps an economic iron curtain will emerge. This will involve a great danger for the world economy. The problems of the Central East European region are world problems. It is impossible to develop a growth economy in Western Europe or the Atlantic region if this region remains poor and is not developed. Therefore I request your assistance and understanding in our attempt to develop the Central East European actors into stable countries with the ability to play a model role in the enlarged European Union.

Louis R. Latham

Editor in Chief

Introduction

Józef Antoni Haber 

Competitiveness as a driving force

for regional development

Development is a key issue of our times. Since the early beginning of European integration it was one of the main aims of future of the Member-States of the European Economic Community. Nowadays, aftere several enlargements of European integration, the last one 1st January 2007, development is mostly discussed in framework of European regions, However it must be taken into account a global context of such development. Globalization is a vital process of our integration because the European Union is a global and one of the most important players within international community. That’s why the European Union attaches the greatest importance to the development of its regions and Member-States. 

Bearing in mind, what was said above it is essential of methodological point of view, that development as a process should be based on a global approach. Such a global approach means taking into consideration not only such basic economic aspects as macroeconomic policies, the problem of country and external debt, public assistance or inflows of direct foreign investment, but as well as social and environmental dimensions of comprehensive sustainable human development. What about the regions within European integration community there is no doubt, that we are faced with signicficant differenciation of development level. Taking into account a global approach for a research we should recognize the diversity of the situations between the countries and their regions. There are many other factors having influence on the ongoing processes to be more integrated within the European Union. The Member-States should develop such a strategies, which should incorporate not only economic factors such as for instance progressive integration into the EU and world economy, with special respect for the reinforcement of production capacities, but as well as process of democratization (and within it development or improvement the concept of civil society participation), reduction of inequalities (and believe me, that it is not only the case of least developed countries) and some others. 

On the eve of the new Millenium, in September 2000, world leaders from 189 nations agreed and signed the United Nations Millenium Declaration, binding them to a global project to reduce extreme poverty decisevely in all its key dimensions. In the Council  of 26 April 2004, the General Affairs Council once again confirmed that “achieving the Millenium Development Goals is a key objective for the European Union”.

We have now quite new phase of the Euroepean Union’s economicrestructuring as a result of the globalisation of trade, the introduction of the knowledge economy and an aging population. Such opinion is included into the Third Report on economic and social cohesion.
 When in March 2000, the Lisbon European Council ste the European Union such ambitious goal of becoming the most competitive and dynamic area of the world, some of us put the question: how it would be possible?, what are the instruments to give our European integration economy such an upswing to be the world’s leader? Well, the politicians have had a vision of new Europe. It is quite obvious, that without vision there is no strategy, without strategic goal there is no effective management. The integration has been already ongoing process with coming new and enormous enlargement of the European Union. In fact shortly after the adoption of mentioned above Third Report (in February 2004), the European Union expanded from 15 to 25 Member States, and since 1st January 2007 we are laready 27 Member States. With such a process it was obvious that ambicious goal of competitivenes has been in threat. It was necessary to make new initiative to revitalize the Lisbon Strategy. First of all because of its essential importance for regional and cohesion policy. It is true, that in spite of political hopes enlargement of 1st May 2004 completely chnaged the EU’s socio-economic situation.. In one of my very early comments, before the final conclusion in Copenhagen in December 2002, during process of consultations provided by the European Commission, I warnt that we have to be prepared for a new, quite different than it was during previous enlargements, situation. Especially that we have had to recognize new activities of a global player the United States of America. Big country, strong State, global interests so global policy. Comprehensive approach to the world economy and very individual, selfish attitude to be most competitive country, anything else was in Lisbon Strategy done. So since the beginning it has been natural, that contradictions will arise. Strategy has requirements to be competitive so that’s why the European Union sets out concrete proposals for regional policy after 2006. First of all because Member States and regions need support from Community policies to overcome their handicaps, and to develop competitive capacities.

Concentrating on competitiveness we have to be aware of the main goal of the regional policy: economic and social cohesion. In order to narrow the socio-economic disparities, that still exist between regions, there are some instruments established by the Community to help  regions to minimize the gap between rich and poor, to strengthen their cohesion.

Priority is given to the new financial framework 2007-2013 presenting by the European Commission. According to this framework, whole Community and its regions should concentrate on such objectives as:

– competitiveness,

– cohesion,

– sustainable development,

– European citizenship, and

– the European Union’s external policy.

The competitiveness and cohesion are not goals for themselves, but there strictly connected with the strategy for sustainable development, and both (competitiveness and cohesion) are mutually reinforcing. It is necessary to be aware of a need to develop more dynamic, knowledge-based , growth-oriented economy. What more after discussing that objective it was obvious, that there is a vital need to achieve greater cohesion (very important task for the European Union’s regional policy), European agriculture sector must be more competitive on the world agriculture commodities market (new challange for common agricultural policy) and some other topics as for instance environmental protection. 

The European Commission set up the financial  framework for 2007-2013
 providing to different components special budget. For the competitiveness for growth and employment for new period of 2007-2013 the budget is forecasted of EUR 133 billion, and comprises the following objectives:

– promoting the competitiveness of firms within a fully integrated single market, and particularly industrial competitiveness, entrepreneurship, the growth of small businesses, the innovative potential, innovation, investment in information technology for public services, eco-efficient technologies;

– Stepping up and improving European research and technological development in order to create a European research area and to achieve the target of bringing public investment in research up to 1% of GDP;

– Connecting Europe through EU networks: the cost of congestion is put at 1% of GDP, and improved connections could potentially add 0,23% to GDP. The cost of the whole trans-European network is estimated at EUR 600 billion. A list of 26 priority projects has been drawn up for the period up to 2020, at a cost of EUR 220 billion; Improving the standard of education and training, particularly by placing the emphasis on mobility [in October 2005, in Lyon on the Conference on Mobility as a factor of cohesion and mutual understanding, during round-table of that conference, I put on table for discussion the possibility to mobility of students and staff more financial aid of public and private sector connecting it with a target of innovations], it is still valid, and very important.

To be more competitive it is necessary to be innovative. The World Intellectual Property Organization (WIPO) Patent Cooperation Treaty (PCT), in its recent Record for the year 2006 noticed increased number of patent applications to 145 300 
, representing a 6,4% growth over the previous year. 

Table 1. Top 15 Countries of Origin of PCT International Applications

Country
22002
2003
2004
2005
2006
2006(%)
2006

(growth)

1. USA
41.296
41.028
43.350
46.697
49.555
34,1%
6,1%

2. Japan
14.063
17.414
20.263
24.841
26.906
18,5%
8.3%

3. Germany
14.326
14.662
15.218
16.000
16.929
11,7%
5,8%

4. South Korea
2.520
2.949
3.558
4.688
5.935
4,1%
26,6%

5. France
5.089
5.171
5.185
5.741
5.902
4,1%
2,8%

6.The UK
5.376
5.206
5.026
5.085
5.045
3,5%
-0.8%

7. Nether–lands
3.977
4.479
4.285
4.516
4.393
3.0%
-2,7%

8. China
1.018
1.295
1.706
2.493
3.910
2,7%
56,8%

9. Swit–zerland
2.755
2.861
2.899
3.277
3.403
2,3%
3,8%

10. Swe–den
2.990
2.612
2.850
2.873
3.123
2,1%
8,7%

11. Italy
1.982
2.163
2.189
2.345
2.723
1,9%
16,1%

12. Canada
2.260
2.270
2.105
2.320
2.532
1,7%
9,1%

13. Austra–lia
1.759
1.680
1.837
1.998
2.139
1,5
7,0%

14. Finland
1.762
1.557
1.672
1.890
1.915
1,3%
1,3%

15. Israel
1.174
1.130
1.227
1.458
1.725
1,2%
18,3%

All Others
8.045
8.722
9.254
10.278
9.165
6,3%
-10,8%

Total
110.392
115.199
122.624
136.500
145.300
100,0%
6,4%

Source: WIPO Press Release PR/2007/476. Geneva, February 7,2007.

When we compare effects of research area, patents with population (per 1 million inhabitants) in the European Union (27 Member States) and other countries the picture will be more clear:

The European Union           
128

USA                                        
168 

Japan                                      
219 

China                                     
1 

Sweden                            

285 

Slovakia                                 
8 

Poland                                    
4 

The UK                              
121 

Ireland                                  
77

Netherlands                         
244

Denmark                             
236

Germany                             
312

Belgium                               
144

Luxembourg                        
200

France                                  
154

Spain                                      
31

Portugal                                   
7

Italy                                         
87

Malta                                         
9

Cyprus                                     
16

Finland                                   
306

Estonia                                   
16

Latvia                                      
6

Lithuania                                 
6

Czech Republic                      
16

Hungary                                 
19

Austria                                   
195

Slovenia                                  
50

Romania                                  
14

Bulgaria                                    
4

Greece                                     
11

Very important is private sector financial aid for R&D sector. In the European Union highest share of private sector in R&D is in Luxembourg 80%; in Finland 69%, Germany 67%, Sweden 65%, Belgium and Denmark 60%. Average within the EU 54,9% but in Japan 74,8%, China 65,7% and in the USA 63,7%.
 

Taking that situation into account the European Commission proposed the competitiveness and innovation framework programme (CIP) to improve competitiveness and innovation capacity in the European Union.
 The budget of the CIP is forecasted of 4,213 billion euros for the duration of programme (2007 to 2013). The CIP will therefore make access to finance easier businesses whose activities relate to innovation, research and development. It will also help businesses get involved in the 7th Framework Programme for Research and Technological Development (FP7 – RTD).

Bearing in mind, that universities are essential for the higher, and more effective level of competitiveness, relaunched Lisbon Strategy to present and develop appropriate measures which will allow universities to play their full role within achievement of the main goals of Lisbon Strategy. Therefore the European Union must strengthen the three poles of its knowledge triangle: education, research and innovation. Universities are essential in all three. Without full participation of University communities into this proces of building new fundamentals of European competitiveness, especially in regions where the Universities are situated.
 The strategy for Europe to be more competitive via its regions it depends how far the Universities will be able to fulfill their missions. It was already said, that if the birth and growth of the economy and the knowledge society depend on the combination of four interdependent elements:

– production of new knowledge,

– its transmission via education and training,

– its dissemination via ICT (information and communication technology),

– its use in new industrial procedures or services.

The common regional policy is based on a revised cohesion policy for 2006-2013. The future regional policy will have a limited number of key topics to three:

– innovation and the knowledge economy,

– the environment and risk prevention,

– access and public services.

To achieve them there are three objectives as follows:

Objective 1

The “convergence” Objective which will support growth and job-creation in regions whose development is lagging behind. It will concern NUTS II regions whose per capita GDP is less than 75% of the average in the Union of 25.

Objective 2

The “Regional Competitiveness and Employment”. This Objective will help make the economic fabric more dynamic in accordance with the Lisbon and Nice objectives.

Objective 3

Territorial cooperation will promote the balanced development of the territory. It is based on the experience of the INTERREG Initiative.

The complimentarity of regional policy with other Community policies is obvious, because it is in fact a key factor in economic and social cohesion. Such policies as innovation policy, education and training, equal opportunities for men and women and public procurement all have a territorial impact and coherence between competition and cohesion are a vital element.

Reforming the management of the Structural Funds higher priority for results and quality shall be given on every stage of the realisation of the projects. To be clear it will be several stages of an evaluation before ,during and after programmes as a vital element of their quality. It should strengthen the local authorities responsibility to be granted by the cofinance their projects from the EU budget.

As final remark to the competitiveness issue is role of the EU and its Member States within global international problem of energy resources. In that question there are several critical factors. First of all TIME just because we have no time to wait, and that’s why we need as soon as possible to develop alternative energy sources. Warming effect is already ongoing proces. Secondly, to be more competitive it is necessary to minimize energy consumption. The costs of energy are signicficant. Second critical factor: RISK OF CONFLICT of interests when we compete in entering into new markets. Obviously the dynamic strategy assumes we will be the winner on the market, so sometimes we have not dreams but real wishes to close our markets for foreign commodities, even we have free market economy. So sometimes there is simple, real policy of the protectionism.

To be more competitive we have to use new measures to be well informed.  Using Internet we are ALWAYS ON ALWAYS IN. And it is true that wins sometimes not a bigger but faster. 

The Competitiveness is real driving force not only for regional development, but as well as for development small business. The objective of the ICT Policy Support Programme will be to promote the adoption and use of information and communication technologies. It will, there is no doubt one of the factors stimulating European innovation performance and competitiveness. It will provide positive feedback from businesses to development policy decision making centers.

Eva Bolfíková

From regulation to complexity 

(the examples of administrative systems)

1. Introduction

Discussions regarding the future of public administration in the age of globalization (Hrehová, Cehlár, Drevko 2008) lead by the effort to reach improving of its effectiveness can be followed in several study lines and analyses, altogether the tools (methodological as well as merits) enable to recognize two readable ways.

There is the possibility to use the classic scientific paradigm sources, that  is oriented towards the study of partial administrative attributes which despite slight movements (towards reduction of dysfunctional mechanisms) remains bureaucracy . Sources of criticism and basis for improvement of bureaucracy functioning are sought in essence of ideal model of M. Weber. 

Second way leads through change of the key paradigm, change of the essence of the thinking in relation to administrative systems (Hrehová, Cehlár 2007) when the basis is the understanding of administrative systems as complex adaptive systems which basic attributes emerges in relation to the essence of bureaucracy as an alternative.

Findings to which lead the second way including solution of the question if it is actually possible to apply instruments of complex adaptive systems to administrative systems are in many contexts supported by knowledge within the first presented way (unintended conclusions of intended behaviour (Selznick), ritualism of bureaucracy (Merton), bureaucracy phenomenon, blocked society, zone of uncertainty (Crozier), contingent models (Lawrence, Lorche) ...).

2. Possibilities and impossibilities of bureaucracy

When those subject to bureaucratic control seek to escape the influence of the existing bureaucratic apparatus, this is normally possible only by creating an organization of their own which is equally subject to the process of bureaucratization.

M. Weber (1968, s.224)

Work of M. Weber on the bureaucracy model as an ideal type of behaviour was focused on intensive rationalization trend by which was characterized social life in the private as well as public sphere. According to M. Weber the bureaucratic coordination of human activities is an immanent sign (mark) of modern social structures (and organizations). 

In the space of the organized world study in historical “repeat” as well as recently Weber has developed ideal type – bureaucracy – as a part of study and analyses of solution for continually historically lead  phenomenon of differentiation of positions and statuses of individuals and groups in the society. Such picture of the inequity of people statuses intends the need for solution of modification and regulation of mutual relationships with the respect to the current positions in the line of power and authority. Bureaucracy occurs as one of the solutions apprehended and explained as the most effective – through complex rationalization depersonalization (institutionalization), therefore perfect regulation of human nature in the interest of coordination amount of appropriately oriented activities and relationships.

The bureaucracy is most effective way of administration in Weber ideas. It is predetermined For this position is predetermined by generally known attributes of democracy which shall this system and its operation “to insure” in the sense of complete rationality of overall happening in organizations, absolute predictability of the development and results of decisions, maximal simplification of way of coordination (hierarchy, abstract rules and generalized algorithms), communication (only formal and preferably written), specialization etc. 

Even the first reactions and critics as well as other analyses showed that ideal model of bureaucracy is actually an abstraction which in real conditions can not work and doesn´t work with the assumed effectiveness. They highlight that these tools which are introduced as a guarantee (and certainty) of effectiveness actually produce enormous complexity, decrease organization effectiveness of organisation and means serious uncertainties of bureaucratic administration.

3. Sources of intelligent administration

Behaviour (not only) of social systems is the subject of study of various scientific disciplines which by using of conventional tools submits their models, conceptions, theories. New models built on the platform of complexity offer behaviour of social systems as unpredictable with the attributes of self-reference and they are supported by the platform of so called new science, chaos theory, theory of complexity, research of complex adaptive systems, non-linear dynamics, theory of dynamic systems and synergy. 

Application of complexity theory in the study of human (social) systems is showed in two clearly separated categories. First is metaphoric and descriptive. It derives its language (reference system) from the new science and applies it to explanation of happening in complex human environment. These applications are focused on searching and explanation of examples of self-organization, emergency, butterfly effect and attractors in social systems (M. Wheatley, M. Kellner-Rogers, L. Fitzgerald). Models and metaphors of new science are used to description of social system outputs, not the processes as such. They don´t focus their attention to why and how it gets to emergency of complex models (models). It means that they work with complex system as it was a “black box”.

Second category presents approach characterized as mechanical (not mechanistic). Its terms and conceptions derives also form the new science and mathematics of complex systems but its aim is to investigate what happens in social environment, how the complex system generate its surprising behaviour (R. Stacey, J. Goldstein, S. Guastello, K. Dooley.) – “open box”.

3.1. Focus and sources of complexity

In social and natural sciences was the term “complex” traditionally used as a synonym for “difficult” and “complicated”, in organization science was connected in various ways with the problem of group size and extent of group relationships (Greicunas 1937), unknown causalities (Blau a McKinley 1979), technology (Coffey 1992), etc. After 20 years of much heterogeneous research was the problem of complexity emphasized when some of the researches directly refers to “complexity science” (Gleick 1987). Most of authors have focused on the question of non-linearity, self-organization, ´deterministic chaos. Key role in this development played „The Santa Fe Institute and its team of Nobel prize laureates, above all Waldrop (1992) and Kauffman (1993). In the field of management and organization science are for the transfer and spreading of new science application most important works of Merry(ho) (1995) and Stacey(ho) (1991, 1995, 1996), study of organizations as a communication nets and activity nets (Czarniawska-Joerges 1992, Weick 1995), especially – autonomous (Foerster 1984) and self-referring (Luhman 1984), for administrative systems field mainly D. Kiel (1994).

Biggiero (2002) submitted differentiation of epistemological and traditional meaning of complexity with the use of means which enable to divide various resources of so called observed irreducible complexity (observed irreducible complexity – OIC) into two groups.

First group is formed by sources which are connected with formal (mathematical) and physical theory of complexity, he calls them “bit perspective” because they understand the information only in computer meaning within the formal decisions. In this “simple” perspective can be observed understanding of organization as an automat (net of automats) where can be watched only inputs and outputs of decision and decision is analysed on the basis of quantitative (formal) perspective.

Second group is formed by those OIC resources which are connected with philosophic, cognitive, linguistic and psychological aspects of information. Organization are here viewed as a “sense-maker” respecting emphasis of semiotic perspective of OIC. 

Biggiero (2002) differs further complexity sources – qualitative (logic, computed and chaotic) and quantitative (gnoseologic, semiotic and relational) which in application on organization conditions can be perceived in position of understanding sources, study and administration management as wholeness system with real behaviour in concrete internal and external conditions.

3.2. Administrative system as a complex adaptive system

Complex adaptive systems are characterized by basic attributes which are identical for the natural systems as for the social systems. Their basics for understanding of administrative as a complex adaptive system and highlights the specifics of “new approach” to study and management of organization in application of above mentioned disciplines. 

Complex adaptive systems are not linear, there is no proportionality between cause and effects. It means that also the small causes can evoke extensive effects. Non-linearity is the rule, linearity is the exception. From this view, complex systems are intuitive and their behaviour surprising. For administrative systems is this rule important from the viewpoint of functionality assessment of all attributes which characterize them as linear system where each cause (rule, action) can resulted only in before generalized effect. Non-linear systems are not effective in maximal possibility of generalization but on the other hand in permissibility of existence of situations and actions as singularities which brings inevitably despite in basic parameters defined essence spectrum of indefinite and unique shapes in the real operation. Complex adaptive systems tell about non-linear character of cause and effect relation, it doesn´t mean that system is in the state of permanent, continual chaos, it just means that the system respects great variability and dynamic of elements and processes in the system and relations between them.

In linear systems (bureaucracy) are relations between variables stable. Maximal regulated bureaucracy system “do everything” to maintain stability in any circumstances, instability – even potential – is excluded. Despite this the reality of bureaucracy functioning based on the maximal reduction of complexity brings many deviations and unpredictable causalities.

Complex adaptive systems are fractal. All forms which show irregularities are on perception level (perception and observation) highly dependent on character of used measure. In fractal systems doesn´t exist measure which would provide generally truthful answer to the question regarding mode and character of its existence and operation. Every system submits own, very specific fractal structures which helps to make an idea about the character of the system as an unit. If the fractal is a fraction, a part of system which is explicit carrier of system marks as an unit then knowledge of system operation specifics on the one fragment level enables to think about the system operation specifics as an unit. Fractal structures in administrative systems present multidimensional spaces when study of operation (and management) of such spaces supposed in any circumstances possibility of differentiation to “even smaller” parts. In fractal administrative (social) systems are this way asserted indicator sets abstracted on various levels, in various fields of system operation as synoptic marks when each individual mark (indicators) suppose the possibility to act in position of synoptic mark including another individual marks. Fractal structures enable to study and manage the system as unique case different form the others even identical systems on the outside (every bureaucratic system has same attributes), presents study way oriented into the system and enable knowledge and management of system as an unit through knowledge and management of its parts. It means also that knowledge of systems with identical parameters (administrative organizational systems) when these parameters helps to distinguish these systems from other systems is insufficient tool for understanding of mechanisms of operation of each one real system in concrete circumstances – knowledge of uniqueness enables respect of fractal structure of system and its character.

Complex adaptive systems show repeated symmetries – they tend to repeat basic structure on several levels. Repeating of basic structure ( for organizational systems – of basic mechanisms) in complex systems is provided just by fractal structure of these systems. It means that if we know basic mechanism of operation of some system part on the fractal level we can expect that this mechanism will be vital also on the other system levels (example from the top to the bottom:. “the rule” that “the fish always stinks from the head downwards” that means if the head stinks, all other parts of the fish stinks too, example from the bottom to the top: if the motivation system on the individuals level in organization is strongly influenced by personally oriented preferences it means that also motivation systems on higher coordination levels will not miss this characteristic and probably mechanism of effective coordination of organizational and individual goals has failed what means that if mechanism of strong individual interests orientation is one of working mechanism of organization systems and if fractal is the carrier of the mark and vice versa organisation is becoming tool for reaching other than organizational goals and de facto lose justification of its own existence, in first stages diagnosed as low organization effectiveness.

Complex systems are sensitive to input conditions. These quality of complex systems finds effects in huge dynamic of the system and broad variability of possibilities in the way of its functioning – showed in the form of trajectory as a symbol of through alternatives subsidized freedom in the system development. For study and management is this quality important mainly in the phase of information processing bounded to input conditions when at the moment of information processing process are input conditions (processed information) changed. Decision phase is therefore necessary dependent on involving of intuitive processes and possibility to predict system development escapes usually used rational procedures. Effect of system high sensitivity to input conditions is inability of perfect prediction of future system development. Part of respecting this attribute is using of so called small steps method when soon diagnostic of possible deviations enable flexibly modify accepted decisions according to current development of conditions (or information) with regard to reached goal.

Complex systems are saturated feedback loops. System behaviour is output of multi – interactions. When the level of organization raises, complex systems tend to start new way of behaviour which is not possible to describe similarly as previous behaviour. This mark of complex systems is related to previous, when organization growth (organizing – and complexity) introduced serious change on the level of input conditions of study and system management. It shows also that with the growth of system complexity proportionally with the organizing level raises also level of uncertainty which is necessary to “arrange“ (coordinate, limit by rules and stereotypes in decision). The more complicated are the schemes of mutual interactions between system parts the bigger is space for uncertainty and vagueness and less effective are functioning mechanisms appointed for its regulation, mainly if they are concentrated in the form of rational procedures and reached the form of institutionalized widely approved mental models.

3.3. Knowledge of organizational complexity

Sources of complexity may be in strongly simplified sense searched everywhere where it comes to any form of reduction of human being character (natural sources) in any measure. According to this the environment of formal organization and bureaucratically managed organization is presented as a space characterized by the high level of uncertainty despite the enormous effort to arrange and control it within the frame of regulation. Strong emphasis put on rationality (absolutization of rationalization) implies sources on its providing, subsidized by supposed maximal regulation: 

· high level of generalization – abstract rules, stereotypes, algorithms

· maximal formalization of communication and relationships – ignored expressive relations 

· highly stable structure (hierarchical) with determined communication direction – without respect to multi-interactive character of organizational environment

· high level of specialization – without ability of flexibility with regard to contexts 

· etc.

First sign of complexity in organizations is so called imperfect generalization. Rules are generalized in relation to type of participant behaviour, situation. To confirm existence of the rule it is necessary to generalize (and categorize). Rules are applied “locally” in the context in which appeared the need for their existence, in style which wasn´t specified within the prediction. Impact of the rule can be limited but can not be eliminated. Circumstance have however shape of uniqueness which is not and can not be 

While for bureaucratic (linear) systems are characterized by high level of generalization – existence of abstract rules as generally binding ways of action (in case of violation follows the sanction) without the regard to specifics of the task or situation, complex adaptive systems respect uniqueness of each situation – and possibility of deviation form the rule even they don´t exclude their existence – generalization on some level (but generalization is not perfect). Imperfection of generalization lays in potential or real existence of minimally one situation for which generalized rules doesn´t present functional way of solution (with regard to specifics of situation). If such situation appears in organization it can be considered for complex adaptive system.

Second sign of organization complexity is so called “silent apology”. The underlining of the sense of rules implementation in organization is reaching of the goal, “fulfilment of apology” for existence and operation of organization (as a space “unnatural” for the human, regulated by formal rules). Example can be the rule: “except the working hours we don´t serve the customers”– the rule is developed because we suppose behaviour of clients – customers, request of people on their comfort and organization goals and we try to regulate applicable situations. This knowledge is causally related to apology of the rule. 

Why is the silent apology requested? Because the environment of formal organizations is for human unnatural, artificially regulated. Only legitimate measure for apology of existence and operation of organization is its goal. Goal excuses everything that happens in organization (including existence of rules of its organization). Important moment arises when is for the apology (of organization operation) necessary to break the rule – in such case the rule as an instrument diverges with the apology (Frenová 2007). In extreme cases it is possible to break the rule without its normative generalization stops to be valid (clerk serves the client after the business hours – he doesn´t cancel the business hours – he breaks the rule because he wants to help increase the level of trust and satisfaction of clients – and organization effectiveness). Besides “official apology” – for application of rule exists also so called “silent apology” – for breaking the rule or possible deviations. If such case appears in the organization it can be considered for complex adaptive system.

Causality, logic, paradoxes is the third sign of organizational complexity when in organized context of management according to rules leads to paradoxes. Reason often lays in absence of time dimension in system of rules and propositions. Causality of implication “if…then“ includes time but logic version “if...then“ doesn´t include time. For example: statement “if water temperature falls below zero it will freeze” differs from the statement “Euclid sentence is valid if the sum of angles in triangle is 180 degrees”. Paradox arise if the causal statement becomes practical rule, its description in terms of logic becomes contradictive – generates the paradox.

For example:  the agency which wants to provide financial aid for single mothers requests to state the name of the father in application – they want to register irresponsible fathers. If mother states the name of the father she will obtain the financial sum. This amount however will be reduced in the case if the mother won´t state name of the father. Primary goal is to help single mothers but at the same time they reduce its aid if the mother won´t satisfy its request. That is paradox. Moreover, consequences of this rule and its breaking cannot bear the person to which is mainly related – a child. Logic connection: “if mother satisfy the request for the aid – she is single mother (and doesn´t state the name of father), she will not receive the aid (or only reduced)”. In final version shall the logic be like this „if YES than YES“. But if the mother states the name of father it means that she is not absolutely alone (she doesn´t fulfil the main condition) – so she doesn´t have the right even for the reduced aid – but she will obtain it. So in final conclusion statement is: “if No then YES”.

4. Conclusion

Aim of the report was to show the possibilities of intelligent administrative building arising from sources, respecting character of complex adaptive systems which offers effective base for alternative study and management of administrative in non-bureaucratic sense. In effort to release from the ghost of bureaucracy - as it is introduced by M. Weber and his critics – as a relevant appears those tools which aims to study and management of administrative in the sense of learning organizations in which application means for the spehere of public administration not only the big challenge but mainly big, by many authors respected chance. Similarly as the bureaucracy cannot be understood as “phenomenon for itself” also the intelligent administrative can arise and function only in the space – social and individual – which is “ready” and “wishful” for release of maximal regulation and rationalization towards bigger tolerance, flexibility, freedom – but also natural (not only formal) responsibility. In such way becomes the problem of intelligent administrative interesting not only for those who are part of it but also for the broad civil public.

Mária Antošová, Adriana Csikósová

The knowledge management – 

the modern trends in organizational development

1. Key words: knowledge, management

What is the knowledge management and when did the originate?

When trying to penetrate the essence of the knowledge management, it is useful to know the roots, history, fundamentals and discrepancies on which they were built on.

Knowledge, and work related to it, have been innate to humans ever since. Roots can be found in Plato in 400 B.C., later in antiquity or an Ancient Greece, when the medicine, logic, mathematics or philosophy were evolving. Another dramatic improvement for working with knowledge took place in 16th century, when the impact was placed on practical importance of knowledge. This was documented by experiments of so-called scientific society representatives, e.g. René Descartes, Galileo Galilei, Isaac Newton and others. They started to collect, classify and systemize the information, in that era first encyclopedias were originating, which can be conisdered to be the first base for knowledge. Later, in 18th and 19th century, classification of all accessible knowledge took place, academicians and scientists were determining what was scientific, new areas were growing and original set of knowledge was changing its character.

Work with knowledge on an organisational level can be seen as late as 20th century. When P. F. Drucker predicted necessity of knowledge control in 1993, he was not the first one. Even before him, Kenichi Ohmae stated, that the new, growing economy would be based on knowledge. Only the end of 20th century brings first clear definitions, on which experts create practical determinants for it application into practice. It is possible to identify three basic directions here:

– American conception - focusing on artificial intelligence and technology, based on recording the knowledge from the environment and its presenting to the environment;

– European conception - focusing on strategy with a goal of receiving, storing and using the knowledge in society, and creating the knowledge culture;

– Japanese conception - focusing on creativity and innovation. 

We have  already been living in the third millennium for a couple of years, it is the era of society based on knowledge, the knowledge is becoming the most important form of capital. That does not mean that the capital, work or technical improvement are not important in creating a product, however, priorities have changed: knowledge is preferred (Antošová 2003).

2. Knowledge management levels

Many organisations realize nowadays, that traditional sources connected to industrial era are not the only ones that should be paid attention to, in current shift to knowledge management and knowledge economy. Knowledge is becoming a strategic source for 21st century, it can ensure stable growth rate. That is the reason for putting the knowledge into the centre of attention more and more, knowledge management is being discussed more and more in terms of theory and use of organisations´ control regardless of their message or the area of business. Basic principles of knowledge management therefore can be applied in manufacturing corporation, trade organisation, educational institution, healthcare and also the public administration. This new approach represents merging of concepts that have been borrowed from several areas of human activities, one of which is artificial intelligence, creating the knowledge systems, corporation processes reengineering, human resource coordination, or organisational behavior.

Knowledge can be paid attention to on several levels, their explanation is the subject of scholarly discussions of the theorists and practicians, however, it is not clear even today. For example, Bureš  describes knowledge management on picture No1 as a base for other knowledge management levels. 

Management of knowledge is the base, whose products and outputs have use on organisational level. Organisational level creates the base for the knowledge economy on a national level and also for the knowledge society on the supranational level (Bureš 2007)

Human ability of transforming the data and information and eventually useful knowledge, can significantly change the character of work, education and also the everyday life. The human ability to create, gain, model, represent and update more advanced and interdisciplinary data, i.e. Information regarding new, ofeten very different sources, is still growing. These possibilities, which are hidden in information transformation, can be however fully utilized only with the help of research, knowledge gathering tools and methods, their classification, organizing, use and further spreading. Knowledge management theory and practice are currently closely related to it and they are  improving.

3. How to apply the knowledge management in praxis?

Interest in the knowledge management should be evoked primarily in the managers. As it seems, our companies has not yet acknowledged that the most important competitive advantage in the competitive environment of the information society is the very company knowledge. Nowadays managers indulge in other worries – to survive now. This is the paramount concern of these days, of tomorrow at the most, but the knowledge management is a long-distance run. Assets of knowledge and skills, their cultivation and identifying with them and controlling them are a perspective, long-term issue. 
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Scheme 1 : Levels, where attention is paid to knowledge 

The knowledge management helps companies to react to the processes taking place at present and to decide on further steps based on past experiences, as well as on the ability to rationally analyze the future trend. 

Although seen today can be some both theoretical approaches and practical methods of the knowledge control the managerial circles strive to comprehend meaning of the term and to get what’s behind it. One of the appropriate definition states that the knowledge management includes effective interconnection of those who know with those who need to know, plus transformation of personalized knowledge to the knowledge of organization (Mihok, Rakušan 2007, Seňová, Repaská 2006). Seen in the up to the day praxis (presented on professional seminars and conferences both in Czech republic and Slovakia) can be two understandings of the knowledge management – as to a varying degree intense education and training on one hand, while on the opposite end knowledge management is understood as processing the information, internet and other influences of the information technologies.

At implementing the knowledge management in a company one can proceed in accordance with and following the seven below outlined steps proposed by Arthur Andersen counseling company:

– To appoint a Chief Knowledge Manager whose task would be to develop the knowledge management strategy in accord with the company goals and its strategy.

– To involve the company management in the project and to place a knowledge management project of another company under test.

– To connect the knowledge management with key processes, possibly to integrate it with the company-restructuring project.

– To establish an atmosphere of trust and permanent learning within the company. To persuade the employees that sharing of the knowledge is advantageous both for them and for the company too.

– To develop and introduce rules ensuring quality contents of the entire project.

– To support creation and enhancement of knowledge and acceleration of innovations via employing information technologies.

– To determine methods of measuring the knowledge management benefits (audit of the knowledge) (Antošová 2003).

At the very beginning of the knowledge management implementation the company will need a man enjoying natural authority with its associates due to its knowledge and life horizon. What are then the conditions an ideal manager or the company knowledge specialist should meet? He or she should have the following qualities:

● profound knowledge of the issue utilized in broader context, though at centering upon the company specifics (he/she would not represent an expert specializing in a narrow subject field),

● synthetic-analytical thinking, capacity to present multi-variant conclusions, ability to rely on and follow its intuition, gifts of improvising and of critically construing the information,

● be unafraid of the risks, test new approaches and be willing to continuously learn,

● natural authority within the company, renowned in its professional line, loyalty, credibility, productive communication, pragmatism,

● ability to synthetically and ceaselessly creatively process the information, knowledge, experiences and wisdom,

● suitable for teamwork; conveying its own knowledge and experiences to the others,

● mild workaholism,

● ability and willingness to sacrifice its leisure time and up to a limit also its private life to its work, 

● accept real conditions of the company,

● unquestioned is computer literacy and fluency in foreign languages.

The above outlined summary of qualities suggests that concentration of majority of the properties within a single person is rather illusory. Still, the company should very carefully judge (Bolfíková 1995) and evaluate the knowledge manager qualities respective to the company environment and its culture (Hrehová, Cehlár 2007). Unanswered remains the question whether Slovak companies are accepting the knowledge manager position and its importance for their development at all – which may be taken for one of the principal obstacles to implementing the knowledge management.

In respect of the knowledge none company is in possession of a natural competitive advantage, though some of them could acquire it by removing the obstacles preventing introducing the knowledge management, by recruiting and maintaining a knowledge specialist and by securing permanent access to the information for its employees, thus supporting their continuous growth.

4. Knowledge culture as a base for the knowledge management

In organisations, where knowledge is supposed to become the determining factor, change in the way people think, change of corporate culture are inevitable (Bolfíková 2008). Not every environment allows for knowledge management implementation, i.e. Not only acquisition and formation, but also bilateral exchange, utilizational and coordination of knowledge. Not all the subjects are ready for  a change of existing corporate culture.

 Corporate knowledge control however can be effective only if it does not become solely a declared conception, but its active component will consist of people- their work, habits, culture. Knowledge management is supposed to lead to a mutual exchange of gained onfprmation and knowledge of employees. Knowledge is kept inside people´s heads, it is the result of their education, experience and opportunities and it is solely their possession (Čarnický, Mesároš 2006, Hrehová, Cehlár 2007). 

Vigorous qualified worker can be a carrier of the knowledge management capital as well as a creative worker or manager. It is not the tiny layer of university-educated employees with academic degrees, who use their knowledge in creation of new products, at their production, sale and financing etc.

They do not leave things and activities around them static, they change them, and actively take part in them. They are the people who ensure the competition advantage for their company. No company can privatize, buy or simply take it. However, it can allow its employees develop, improve and control them in their envirnoment. At places, where knowledge becomes a determining factor, change in the way people think is inevitable as well as the change of corporate culture (Antošová 2007). 

Today´s corporate culture needs to be controlled by a rule, that education and knowledge gaining is necessary to direct in accordance with company´s needs by trying to synchronise them with the  personal goals of their employees. One of the ways of knowledge management improvement today is a project of “the learning organisation“- this is manifested by an increased capacity to learn, to adapt and to be changed via people who learn. Training of individuals however does not guarantee the learning organisation, it is a radical change in people´s way of thinking and the corporate philosophy connected with the change of its culture which is defined as a set of concepts, approaches and values within a company that are generally shared and held relatively lon-term (Mesároš 2005).

Specific determinant of knowledge management is so-called knowledge-sharing culture, e.i. Willingness to share their knowledge, understanding and experience and this way, to allow all the employees to profit in favour of the whole company. SENGE´s theory of the learning organisations (Bolfíková 2009) is based on similar assumptions. According to Senge, success of corprate culture, however, does not depend only on whether the employees share their knowledge but also whether this knowldge is a benefit for other co-workers, whether they are willing to adopt this knowledge and use it (Senge 1995)

Changes are part of the shift towards society based on knowledge, which economic ground is creating and exchange of non-material goods and services. Updated information, knowledge and skills are highly valued in such social setting. People, who are able to create and use new knowledge effectively, carefully and non-stop, are becoming the main agents of the knowledge society.

5. Conclusion

Business development in a competitive environment of the knowledge society  depends, to a great extent, on ability to identify with the knowledge of people and using their knowledge, skills and experience better and faster than the competitor. The point is to gain a competitive advantage as a basic determinant of success. Effective knowledge management requires, that the knowledge which contributes to the key processes improvement, is available on time to the right people for immediate applying in practise.

Beginning of 3rd millennium represents an era, in which the nature of business is significantly changing. Management has to master new methods making use of current possibilities. New era brings new hopes but also the hidden threats. One of them is a careless attitude towards knowledge of an extraordinarily fast-improving development. Markets, customers, technology and the competition are constantly changing. If the company wants to be successful, it has to change as well, otherwise its key abilities can easily become the key difficulties, which would lead to a failure.

In recent years, we have been more and more hearing the opinion that the key to success in a competitive environment of the global economy is an effective utilization of knowledge, skills and creativity. As a feedback to this requirement, a new discipline emerged- knowledge management, which includes all the development trends of the recent times and, in addition, it is trying to develop systematic way of how to define, gain, keep and utilize the intellectual capital.

It is the mutual exchange of knowledge that supports active influence of the subject in knowledge society, i.e. Shift towards a knowledge company. For that, corporate atmosphere, where knowledge control is the highest priority, is necessary. 
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Takeo Kikkawa

Japan’s contribution to cool earth

1. Introduction

On May 24, 2007, then Japanese Prime Minister Shinzo Abe announced the “Cool Earth 50” Plan at an international conference titled “Asian Future.”  The plan presented a long-term strategy to cope with global warming issues, and upheld the following two purposes:

(1) Cutting global greenhouse gas emissions to half the current level by 2050, and

 (2) Presenting a long-term vision for developing innovative technologies and building a low-carbon society.

The Cool Earth 50 Plan also proposed three principles for establishing a post-2013 (i.e. post Kyoto Protocol) framework, as follows.

 (a) All major emitters must participate, thus moving beyond the Kyoto Protocol, to achieve global reduction of emissions;

 (b) The framework must be flexible and diverse, taking into consideration the circumstances of each country; and

 (c) The framework must achieve compatibility between environmental protection and economic growth by utilizing energy conservation and other technologies.

     Despite changes in prime ministers, the Japanese Government holds fast the two purposes and three principles of the Cool Earth 50 Plan even today.  This paper focuses on the following two points:

 (i) How compatibility between environmental protection and economic growth could be made, and

 (ii) How Japan should contribute to “Cool Earth” on a long-term basis.

In regard to point (i), this paper makes clear the validity of energy conservation and technological innovation in sections II and III.  One of the most important innovations is CCS (Carbon Dioxide Capture and Storage) / EOR (Enhanced Oil Recovery) technology.

     In regard to point (ii), this paper introduces two unique Japanese methods for cutting global greenhouse gases, the “Top Runner Program” and the “Sector by Sector Approach,” in sections IV and V.  The former is effective in the residential, commercial, and transportation sectors, and the latter is valid in the industrial sectors.

2. Energy Conservation

To address global warming in earnest requires a clear vision.  The vision should be founded on a good balance between “affluence” and “global salvation”, which may be achieved by promoting energy conservation.

The greatest issue in implementing global warming countermeasures is to avoid initiatives that may conflict with people’s desire to attain affluence. Such initiatives create a “tradeoff” between affluence and global salvation, so to speak.  Unless this tradeoff mechanism is eliminated, global warming countermeasures cannot be expected to make any progress.  The reason why newly developing countries such as China and India did not participate in the framework for establishing country-specific greenhouse gas emission reduction targets under the Kyoto Protocol, is because they feared that the establishment of such a target may interfere with efforts to realize affluence in their countries.

The tradeoff between affluence and global salvation can only be resolved by promoting energy conservation. The figure eloquently illustrates this point.
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It shows a comparison of primary energy consumption per GDP (gross domestic product) in the world’s major countries and regions, based on data compiled by IEA (International Energy Agency) in 2006.  More specifically, the oil equivalent of primary energy consumption in each country and region was divided by GDP converted to US dollars, to achieve a numerical value for that country/region when Japan is given a value of 1.  The smaller the value, the more advanced the energy conservation is in the relevant country/region.  However, even in the EU (European Union), where energy conservation is generally assumed to be quite advanced, 1.7 times more energy is used to achieve the same level of GDP as Japan.  In regard to other countries, the United States consumes 2.0 times more energy, South Korea and Canada 3.2 times, Thailand and the Middle Eastern countries 6.0 times, and Indonesia, China, and India, approximately 8 - 9 times more energy.  When it comes to Russia, the country uses 18.0 times more energy compared to Japan.

The figure eloquently shows that energy consumption can be reduced considerably (and in effect, achieve considerable reduction in greenhouse effect gas emissions) while maintaining and expanding affluence, if all countries/regions in the world achieve the same level of energy conservation as Japan.  Promoting energy conservation is indeed the sole solution to resolving the tradeoff between affluence and global salvation.

3. Technological Innovation

In order to achieve the long-term target of reducing global greenhouse gas emissions by half by 2050, it is crucial to develop innovative energy technologies that are not an extension of conventional technologies.  On March 5, 2008, the Japanese Government announced “Cool Earth—Innovative Energy Technology Program,” which identified 21 technologies to be prioritized, as follows:

  1. High-efficiency natural gas-fired power generation,

  2. High-efficiency coal-fired power generation,

  3. Carbon dioxide capture and storage (CCS),

  4. Innovative photovoltaic power generation,

  5. Advanced nuclear power generation,

  6. High-efficiency superconducting power transmission,

  7. Intelligent transport system,

  8. Fuel cell vehicle,

  9. Plug-in hybrid vehicle/ Electric vehicle,

10. Production of transport bio-fuel,

11. Innovative materials production/processing,

12. Innovative iron and steel making process,

13. High-efficiency house and building,

14. Next-generation efficiency lighting,

15. Stationary fuel cell,

16. Ultra high-efficiency heat pumps,

17. High-efficiency information device and system,

18. House/building/local-level energy management system,

19. High-performance power storage,

20. Power electronics, and

21. Hydrogen production, transport and storage.

In these fields, Japan is a global leader, boasting the world’s top level energy technologies.

With respect to CCS (third technology in above list), Japan Oil, Gas and Metals National Corporation (JOGMEC) is pursuing efforts to link the technology to EOR (enhanced oil recovery).  JOGMEC has been engaging in the technical development of EOR since the 1980s, and has implemented a feasibility study in Kuwait and Abu Dhabi, on the entire process of recovering carbon dioxide (CO2) that is released from power stations and injecting it to oil layers to increase crude oil recovery.  Based on results of the study, JOGMEC is presently utilizing the knowledge it has accumulated through the technical development of EOR (CO2 injection technology, technology for analysis of fluid behavior in underground oil/gas layers, etc.) to implement technical development and surveys on CCS.  In addition to CCS, JOGMEC is also pushing forward with technical development and surveys on general environmental conservation issues relating to oil and natural gas development (treatment of oilfield-produced gas and water accompanying oil and natural gas development, etc.). 

4．“Top Runner Program”

As a leader in energy conservation, Japan plays a large role in implementing worldwide global warming countermeasures.  It would not be an exaggeration to say that the promotion of energy conservation is the single most significant theme among Japan’s contribution to the international community in the 21st century. 

However, this is not to say that Japan may remain content with its current level of energy conservation.  It is important to remember the historical fact that the ceaseless effort in pursuing technical innovation and institutional reform was the driving force behind the development of Japan into today’s leader in energy conservation.  

In Japan in the post-oil crisis era, industries began to actively pursue energy conservation, and advances were made in institutional reforms to promote those efforts.  Following the establishment of the “Law concerning Rationalization of Energy Use” (commonly known as the Energy Conservation Law) in 1979, energy conservation guidelines were formulated for plants and buildings, and guidelines on energy consumption efficiency were also compiled for machinery and appliances (automobiles, air conditioners, etc.).  The guidelines for machinery and appliances contained advanced concepts that would later lead to the establishment of the “top runner system,” which was eventually introduced on a full scale in 1999. Under the top runner system, automotive mileage standards and electrical appliance energy-saving standards are to be set at levels that exceed the performance of the most efficient product on the market at the time, in each product category.  The system is presently attracting worldwide attention as a unique energy conservation measure developed by Japan. 

A pamphlet titled Top Runner Program, issued in January 2008 by Japan’s Agency for Natural Resources and Energy, Ministry of Economy, Trade and Industry (METI) and the Energy Conservation Center, Japan (ECCJ), describes the top runner system as follows. 

　“Expectations regarding the role of energy conservation are increasing due to mounting global environmental problems.  As a result, demands that machinery and equipment’s energy consumption efficiency be increased to the greatest extent possible are now a reality.  The Top Runner Program has come into existence in light of this situation.  This Top Runner Program uses, as a base value, the value of the product with the highest energy consumption efficiency on the market at the time of the standard establishment process, and sets standard values by considering potential technological improvements added as efficiency improvements.  Naturally, target standard values are extremely high. For achievement evaluation, manufacturers can achieve target values by exceeding target values by weighted average values using shipment volume, the same as the average standard value system.  The implication of using weighted average values is the same as the average standard value system, that is, the system is meant to give manufacturers incentives for developing more energy-efficient equipment.  Above all, deliberation studies during the value establishment process in this system can proceed smoothly in a shorter period from the start to the final standard determination.  While this system gives manufacturers substantial technological and economic burdens, the industry should conduct substantial prior negotiations on the possibility of achieving standard values and adopt sales promotion measures for products that have achieved target values.” (pp. 6-7)

Since the introduction of the top runner system in Japan, a number of product categories have reached their target achievement year.  The table below shows a summary of the results of the top runner system for those product categories.  It is evident from the table that the top runner system has contributed significantly to improving energy consumption efficiency in each product category. 

The results of the top runner system by product categories

Product category
Energy efficiency improvement
Period

TV sets using CRTs
25.7%
FY1997～2003

VCRs
73.6％
FY1997～2003

Air conditioners*
67.8％
FY1997～2004

Electric refrigerators
55.2％
FY1998～2004

Electric freezers
29.6％
FY1998～2004

Gasoline passenger vehicles*
22.8％
FY1995～2005

Diesel freight vehicles*
21.7％
FY1995～2005

Vending machines
37.3％
FY2000～2005

Computers
99.1％
FY1997～2005

Magnetic disk units
98.2％
FY1997～2005

Fluorescent lights*
35.6％
FY1997～2005

Note: For product categories marked with *, energy efficiency standard values are defined by energy consumption efficiency (e.g. km/l), while those without * are defined by the amount of energy consumption (e.g. kWh/year).  In the above table, values for “Energy efficiency improvement” indicate the rate of improvement calculated based on each standard.  (Example: If 10 km/l is developed to be 15 km/l, an improvement rate indicated as 50% [It is not calculated as the improvement of fuel consumption by 33 % from 10 liters to 6.7 liters for a 100 km drive]; and if 10 kWh/year is developed to be 5 kWh/year, the improvement rate is 50 %.)

Source: op. cit., TOP RUNNER PROGRAM, 2008.

5．“Sector by Sector Approach”

It is clear that the Cool Earth 50 Plan can in no way be achieved simply by utilizing market mechanisms.  To reduce the world’s greenhouse gas emissions by half by 2050, a breakthrough technical innovation must occur that would dramatically promote energy conservation and the use of new energy sources, while using nuclear power generation and other “existing tools” to buy time.

A framework which has begun to attract rapid attention in recent years as a key to achieving that breakthrough technical innovation is the “sector by sector approach.”  The approach aims to reduce greenhouse gas emissions considerably, by making drastic, trans-boundary efforts to improve energy efficiency in each sector (industry, field) that emits significant amounts of greenhouse gases.  The Japanese government is actively encouraging all countries of the world to adopt this sector by sector approach.

The advantage of the sector by sector approach is that it can make up for the pitfalls in the framework of the Kyoto Protocol that establishes reduction obligations of greenhouse gas emissions for each country.  There would have been no pitfalls, had all major greenhouse gas emitters participated in the Kyoto Protocol framework, but that was not to be.

China (2nd largest greenhouse gas emission country in the world), India (5th largest emission country) and other newly developing countries did not participate in the framework for establishing country-specific greenhouse gas emission reduction obligations under the Kyoto Protocol, for fear that doing so would interfere with efforts to realize affluence in their countries.  At the same time, the United States (the largest emission country in the world) withdrew from the Kyoto Protocol framework, claiming “unfairness” of nonparticipation by the newly developing countries.  As a result, the countries that agreed to the imposition of reduction obligations under the Kyoto Protocol only accounted for a little over 30% of total worldwide emissions (calculated based on 2004 data).

The participation of only some major greenhouse gas emitters in the framework for establishing country-specific emission reduction obligations under the Kyoto Protocol increased the possibility of “carbon leakage.”  Carbon dioxide accounts for the largest proportion of greenhouse gases.  When countries that have emission reduction obligations exist alongside countries that do not, as under the Kyoto Protocol framework, the transfer of large energy-consuming industries and sectors from the former to the latter may in effect increase worldwide CO2 emissions.  This issue is referred to as carbon leakage.  It occurs because large energy-consuming industries and sectors in emigrant countries obligated to reduce greenhouse gas emissions (such as Japan) generally have higher energy efficiency than immigrant countries that have no reduction obligations (such as China).  This carbon leakage issue can be said to be a serious pitfall of the Kyoto Protocol framework.

As opposed to the above framework, the sector by sector approach would not cause carbon leakage, because it aims to reduce CO2 and other greenhouse gas emissions per sector, instead of per country.  Under this approach, large energy-consuming industries/sectors would remain in energy-efficient countries (countries with obligations to reduce emissions), but could also contribute to increasing energy efficiency in their respective industries and sectors in less energy-efficient countries (countries with no emission reduction obligations) through technical transfers.  It is important that large energy-consuming industries/sectors remain in energy-efficient countries, not only to better control worldwide CO2 emissions in the foreseeable future, but also to insure high probability of technical innovations that could further increase energy efficiency in the farther future.

Let us examine the effectiveness of the sector by sector approach in major industries that release greenhouse gases.  Of the world’s total CO2 emissions from energy sources, 26.0% are released from coal-fired thermal power plants, 6.3% from iron and steel production, 2.9% from cement production, and 17.1% from road transportation. Below is a close-up look at the effects of the sector by sector approach in the electric power and the iron and steel industries.

The Federation of Electric Power Suppliers of Japan, an industrial organization boasting a membership of major electric power companies in Japan, has recently estimated the amount of CO2 emissions that could be reduced in each country and region by 2030, if the electric power industry were to implement the sector by sector approach on a global scale.  According to the estimation, CO2 emissions would drop considerably, mainly in China, India, and the United States, by as much as 1.87 billion tons worldwide.  Since the world’s CO2 emissions totaled 26.69 billion tons in 2005, implementation of the sector by sector approach in the electric power industry would reduce 7% of that total.

The sector by sector approach in the electric power industry consists of the following three initiatives:

(1) Operational improvement in existing thermal power stations

(2) Operational improvement in new thermal power stations

(3) Development and introduction of low-carbon technology.

The first point mainly pertains to coal-fired thermal power stations in developing countries, and hinges on a global horizontal expansion of best practices through exchanges among engineers, a practice commonly known as “peer review.”  The second refers to the introduction of the highest energy efficiency technology at the time, or BAT (Best Available Technology), to thermal power stations that are planned for construction in the near future.  This may perhaps be called the “top-runner system” in the power generation sector. The third point promotes integrated gasification combined cycle (IGCC) and CO2 capture and storage (CCS) technologies, and promises an extremely large CO2 emission reduction effect. Electric power companies in Japan are global leaders in regard to the first and second initiatives but are also directing considerable efforts to achieving the third.

Similarly, the Research Institute of Innovative Technology for the Earth (RITE) in Japan has projected the amount of CO2 emissions that could be reduced by each country at this point in time, if the iron and steel industry in all countries throughout the world achieves the same level of energy efficiency as Japan’s iron and steel industry.  According to the projection, CO2 emissions would drop considerably, mainly in China, the United States, and Russia, and as much as 250 million tons of CO2 emissions could be reduced by the top 10 countries that have the largest steelworks in the world. 

In the wake of the oil crisis in the 1970s, Japan’s iron and steel industry has achieved the world’s highest energy conservation level by abbreviating or merging work processes, recovering and effectively utilizing by-product gases, introducing and reinforcing large-scale waste heat recovery facilities, expanding the usage rate of non-coking or weak-coking coal, and recycling resources.  As a result, the energy efficiency (tons of petroleum/tons of crude steel) of Japan’s integrated steelworks is a mere 0.59, while that of the United States is 0.74, Canada 0.75, the United Kingdom 0.72, France 0.71, Germany 0.69, Australia 0.79, South Korea 0.63, China 0.76, India 0.78, and Russia 0.80 (2008 survey by RITE). Because of this disparity, a global horizontal expansion of the current level of energy efficiency in Japan’s iron and steel industry alone would be able to reduce CO2 emissions.

Dissemination of existing technologies is not the only reason for implementing the sector by sector approach in the iron and steel industry.  Other reasons include the development and introduction of breakthrough technologies, such as CO2 capture and storage (CCS), hydrogen production and utilization, and electric smelting. Japan’s iron and steel companies are particularly concentrating on the development of the CCS and hydrogen technologies.

6. Concluding Remarks

This paper focuses on the following two points:

(i) How compatibility between environmental protection and economic growth could be made, and

 (ii) How Japan should contribute to “Cool Earth” on a long-term basis.

In regard to point (i), this paper makes clear the validity of energy conservation and technological innovation. The former applies to short or medium-term efforts, and the latter, to long-term strategy.

In regard to point (ii), this paper introduces two unique Japanese methods for cutting global greenhouse gases, the “Top Runner Program” and the “Sector by Sector Approach.”  The former is effective in the residential, commercial, and transportation sectors, and the latter is valid in the industrial sectors.

Finally, it is worth mentioning that Japan did not become a leader in energy conservation overnight, but gradually achieved the status through long years of unrelenting efforts toward achieving technical innovation and institutional reform.  This means that the Japanese people must continue to make these efforts to maintain the position as leader in energy conservation.  Moreover, to realize the goal of the Cool Earth 50 Plan to reduce the world’s greenhouse gas emissions by half by 2050, the Japanese government and industries must fully realize Japan’s role and responsibility as an energy conservation leader and continuously strive to develop technical innovations.

Jean Paelinck

Europe as regulatory ‘state’

Once again, we have the very welcome opportunity to continue the path between the disciplines that we have been following for a couple of years now. The goal has always been the same one, which, in reality, is actually two different ones. In addressing our own discipline, law, we argue that it should renew its perceptions of reality and open up its normative and dogmatic conceptual structure. To political scientists engaged in integration research, we proclaim that they ought to take the law’s normative structure seriously and open up their analytical and empirical models to this peculiar reality. ‘Two goals?! No wonder he never gets anywhere!’ By no means. These are merely two sides of one and the same thing. To anticipating my argument and my conclusions in a thesis, Europe’s constitution is too important to be left up to the law; but it is also something that cannot be grasped in an empirical, analytical approach that relies on the identification of independent and dependent variables.

Walking on the ridge that we wish to explore, Europe’s constitution will be looked at from two directions. We are concerned, first, with the legal content, and with the strategies of juridification of the integration project which have, since the foundation of the European Economic Community, have led to ever-new versions of the Treaties and their interpretation. But we are also concerned with the thematic development of the law, in order to show that, in the course of the integration process, Europe has been repeatedly ‘constituted’ anew and differently. The law itself is subject to change; it has to learn. It ‘is’ not per se ‘the’ constitution of Europe; it goes through metamorphoses when Europe is re-shaped, and constituted anew. There are, of course, different ways to look at these issues, and from such a distance, or such a level of abstraction, the developments and differences that this contribution seeks to explore can become invisible: how should Europe be constituted in order for us to be able to recognise it as legitimate? This is indeed a formula that could accompany the whole history of the integration project. But the answers that have been given and institutionalised, have changed. We have to realise what kind of body politique Europe represents in order to understand how law can, and should, constitutionalise the European polity. 

And we cannot content ourselves with looking at the texts which form its legal basis. The speed at which the foundations are developing in the Treaties has become breathtaking. Between the 1987 Single European Act, Maastricht 1992, Amsterdam 1997 and Nice 2001, there were only a few years in each case. But the ink under the Nice agreements was not even dry when it was followed by the Laeken Conference with its concluding declaration on the future of the Union and the setting up of a constitutional convention.
 The sceptically sounding question of whether Europe needs a constitution
 seems to have been settled. An invisible hand or a Hegelian List der Vernuinft at work? Anyone engaged in interpreting the Laeken declaration, who then observes the convention discussions, follows them, and tries to interpret the smoke signals, will be continually confronted with the question of what sort of structure (polity) Europe is. Evidently, one does, after all, have to ask both questions at once. We shall seek to do so in a reconstructive procedure, in which three stages in the development of European integration and its legal constitution will be distinguished below. 

(1) The first section, covering the period from the establishment of the EEC up to the Single European Act, involves the building up of a supranational legal system which claimed primacy over national law, and, on this very ground, possessed constitutional significance which was, however, basically confined to an ‘economic constitution’.

(2) The second period covers the programme of the ‘White Paper on Completion of the Internal Market’, of 1985 (Commission 1985), which was rooted in the Single European Act that came into force in 1987, and was taken further by the Maastricht Treaty. All of this brought Europe into the political awareness of scholarship and onto its agenda. The key question in practical politics for this stage was: can completion of the European internal market be only be achieved at the price of breaking down the various regulatory patterns that both continental and British welfarism had institutionalised? The relevant empirical, analytical and conceptual contributions from political scientists correlate to two problems in constitutional law: a) what limits does one’s own constitution set to the hollowing out of statehood through integration; b) what standards as to rule of law and democracy does the institutionalisation of Europe have to meet?

(3) This issues are by no means definitely settled.. But their background conditions have once again changed. The present situation can be characterised by referring to the Commission’s Governance White Paper of July 2001 on the one hand (Commission 2001), and the Constitutional Convention set in motion through the Treaty of Nice
 and the Laeken Declaration of 2001
 on the other. One might think that reform of governance and constitutional convention belong together. Yet, as will be shown, one ought not to build up great expectations about this coincidence.

These three stages, divided by these dates, do not involve strict caesurae. The state of development of the integration project is only very incompletely mirrored in Treaty amendments or the descriptions by their observers. In each phase, the understanding of the project was controversial. The conceptual and theoretical bases of such perceptions and positions tend, to a large degree, to be immune to many changes and are often carried over into a new Treaty amendment. But such theoretical constructs can never fully represent the law. This mysterious body found its way quite incrementally, neither as unconsciously as Niklas Luhmann’s metaphor of the starfish insinuates (Luhmann 1974 #), nor through the direction of a mastermind, but through a problem-related discovery process in which both the Commission’s political programmes and the many adjustments on which the ‘masters of the Treaty’ agreed were continuously reflected in the terms that a sensitive judiciary had enunciated and was entrusted with developing further. In reconstructing this process, I do not intend to write the legal history of the integration process, but, instead, to defend the thesis that it was common experience, and the concrete constraints towards unification that European law was able link up with, that justified its extraordinarily inventive, and often also cunning, production of law. Whether Europe can continue to pursue this path of ‘constitutionalisation from below’ is difficult to predict; it has, at any rate, been so successful that it ought not to be given up lightly. 

1. ‘Vertical Constitutionalism’: the justification of the supremacy of European law, and the theory of the economic constitution

The distinctions between the development stages of the integration process employed here are widespread in both political and legal science, both at home and abroad. Admittedly, the accents shift a bit according to disciplines and nationalities. Authors coming from international law or ‘public’ law usually take the marked institutional shifts as milestones. English-speaking European law belongs entirely in this box. Economic integration research and European lawyers coming from private (economic) law have been more interested in the connections between market integration and economic policy. Particularly in Germany, the second, ‘private-law’ interpretation of the ‘European Economic Community’ was influential (an interpretation paid little attention to abroad: on this, cf., Gerber 1994; Sauter 1997: 26ff). Both viewpoints and traditions have a constitutional core. Both, in their ways, are ‘right’. And the common features are as instructive as the differences.

1.1. Vertical constitutionalisation: ‘Legal integration from above’

It is no coincidence that public-law research into European law has dealt so intensively with the separation of European law from general international law. Nor is it any coincidence that it was this tradition that identified the European Court of Justice as the protagonist for ‘integration through law’. Its characterisation by an emigrant from Czechoslovakia has become famous: “Tucked away in the fairyland Duchy of Luxembourg and blessed, until recently, with benign neglect by the powers that be and the mass media, the Court of Justice of the European Communities has fashioned a constitutional framework for a federal-type Europe,” (Stein 1981: 1). 

The history of this ‘constitutionalisation from above’ is fascinating for lawyers, since it seems to confirm the existence of a legal culture of argumentation that is not only practised over and above the national legal systems but which is also able to find recognition (see a). It is as fascinating for legal sociologists and political scientists as Baron von Münchhausen’s tale about pulling himself out of a swamp by his hair: can it really be true that, by its own resources, the law raised itself above inter-governmental politics and imposed its validity on sovereign states? What were the ‘real’ reasons – outside the law – for the law’s success in the integration process, is the question that any self-respecting social scientist has to ask.

1,1.1. The Law’s Self-Descriptions

The interpretation of the EC system as a supranational legal community can indeed be called an ingenious product of the European Court of Justice. This jurisprudence has found - in the legal system and beyond - such widespread support that it can well be regarded as the core of the dominant orthodoxy of Community law. The gradual construction of this legal architecture has been depicted so frequently (cf., for example, because of their striking similarities in this respect, Ipsen 1973: 97ff; Weiler 1991: 2413ff, and, more recently, von Bogdandy 2001: 11 ff.) that some remarks on the major steps should suffice here.

The foundations were laid in 1963 with the doctrine of “direct effect” of EC law (ECJ 1963). This doctrine declared that the rules of the EEC Treaty, as long as they are sufficiently precise, are not just binding on the Community and the Member States, but are valid ‘directly’ and establish subjective rights: anyone may claim the subjective rights contained in the Treaty, and domestic courts must guarantee their protection as if national law were at stake. 

What is nowadays generally accepted was, at the time, anything but obvious. Article 169 of the EEC Treaty (now Article 226) envisaged appeals by the Commission and the Member States against Treaty infringements. This corresponded to the heritage of international law. Yet, it was possible to deduce from the preliminary rulings procedure of Article 177 (now 234) and from the extensive law-making powers of the Community that it was intended to be more that an international organisation. From these elements of the Treaty, the ECJ extracted its doctrine of direct effect:
.

‘The objective of the EEC Treaty, which is to establish a Common Market, the functioning of which is of direct concern to interested parties in the Community, implies that this Treaty is more than an agreement which merely creates mutual obligations between contracting states. This view is confirmed by the preamble to the Treaty which refers not only to governments but also to peoples. It is also confirmed more specifically by the establishment of institutions endowed with sovereign rights, the exercise of which affects Member States and also their citizens ... In addition, the task assigned to the Court of Justice under Article 177, the object of which is to secure uniform interpretation of the Treaty by national courts and tribunals, confirms that states have acknowledged that Community law has an authority which can be invoked by their nationals before those courts and tribunals. The conclusion to be drawn from this is that the Community constitutes a new legal order of international law for the benefit of which the states have limited their sovereign rights, albeit within limited fields, and the subjects of which not only comprise Member States but also their nationals. Independently of the legislation of Member States, Community law therefore not only imposes obligations on individuals but is also intended to confer upon them rights which become part of their legal heritage. These rights arise not only where they are expressly granted by the Treaty, but also by reason of obligations which the Treaty imposes in a clearly defined way upon individuals as well as upon the Member States and upon the institutions of the Community,’ (ECJ 1963: 24 f).

The second building block in this process was the doctrine of the ‘supremacy’ of Community law. This was introduced in the path-breaking Costa/ENEL decision as a legally-binding implication of the theory of ‘direct effect’:

‘The integration into the laws of each Member State of provisions which derive from the Community, and more generally the terms and the spirit of the treaty, make it impossible for the States, as a corollary, to accord precedent to a unilateral and subsequent measure over a legal system accepted by them on a basis of reciprocity. Such a measure cannot therefore be inconsistent with that legal system ... The executive force of Community law cannot vary from one State to another in deference to subsequent domestic laws without jeopardizing the attainment of the objectives of the treaty set out in Article 5(2) and giving rise to the discrimination prohibited by Article 7’ (ECJ 1964: 1269f).

Two further consequences are already discernible from the quoted passages: The ‘direct effect’ of Community law, leading to its supremacy vis-à-vis national legal systems, must also mean that Community law has the effect of pre-empting Member States from taking legislative action: if and when a policy area becomes occupied by the Community, then the Member States lose the right to act unilaterally. And demanding that Community law ought to have equal relevance in all Member States is to say that the ECJ must have the final competence to rule on the limits of its application. This consequence was forcefully drawn in the 1971 AETR judgment (ECJ 1971). Case law concerning the ‘functional’ Community competences - based on the objectives of the Treaty - as well as the ‘implied powers’ doctrine carried on from this judgment: even though the Treaty orders Community responsibilities ‘enumeratively’ and therefore limits them (Article 3B; now Article 4), these have to be understood and treated as ‘goal-oriented’. This broad interpretation of the Community's competences was, in practice, limited by Article 235 (now 308) EEC Treaty, which demanded unilateral decisions on such matters. Article 100 (now 94) EEC stipulated the same for legal harmonization. 

Inevitably, the application of these principles did, and still does, pose difficult problems, from which respective controversies of interpretation follow. But as long as these doctrines are accepted in principle, and as long as the ECJ remains able to take conclusive decisions in cases of conflict, we are dealing with a supranational order that is fundamentally different from the rules delineating domestic and international law. It is precisely because of this difference that one may assign the status of a "constitutional charter" to the structuration of the Community legal system as endorsed by the ECJ (Stein 1981: 1; Weiler 1991; 2413; Pernice 1993: 449, and especially the Court’s own Opinion: ECJ 1991). 

1.1.2. Explanations

All ECJ statements on the quality and the content of Community law have been based on “strictly juridical” operations. Nowhere can we find explications of methodological premises or theoretical deliberations as to the legitimacy of Europe's ‘constitutional charter’. Is this the right way to go about adopting a constitution? And how stable can such an order, which presents itself as a purely legal product of law, actually be? To these questions, we will return.

What remains remarkable and needs to be explained is the mere broad acceptance of this jurisprudence. The ECJ could not, for its landmark decisions, muster the support of the European nations; frequently, it did not even meet with the consensus of their governmental representatives (Stein 1981: 25). Equally, the Court was unable to rely on force or the kind of sanctions a supranationally institutionalised power centre might possess. Instead, support came from the Court's Advocates-General, from the Commission, and, after some resistance, from the Member States’ national courts (Beutler/Bieber/ Pipkorn/Streil 1994: 98; Weiler 1993: 417). Europe experienced the strength of a silently and patiently operating ‘legal community’ (Höland 1993; Schepel/Wesseling 1997) of interpretation that took up the supreme judges’ doctrines and used them as a framework for action.

Such technical legal references to the practice of the legal system have been taken up by political scientists. Here, the ‘legal dialogue’ between the ECJ and the national supreme courts is an important, if not the most important, fact. It was also important that the Commission stubbornly utilized the means for enforcing European law domestically, which was granted to it by Article 169 (now 226) (Börzel 2000; Tallberg 1999), and that the so-called acquis communautaire (the stock of European law) was never made disposable in external relations – and this is again the case with EU enlargement, to the dissatisfaction of the accession countries (Weiner 1998). As a much noted inter-disciplinary essay concluded, “Law functions both as a mask and as a shield. It hides and protects the promotion of one particular set of objectives against contending objectives in the purely political sphere,” (Burley[Slaughter]/Mattli 1993: 72).

All of this is walking along the ridge between the normativity and facticity of the law, abstracting from the content; balancing acts as they are employed everywhere in international law. Against this, however, we must ask ourselves if the actors that helped European law to validity were not also following a vision, a ‘finalité’ of the European project, that could have more convincingly justified its ‘primacy’?

1.2. Ordo-liberal Economic Constitution Theory: Europe as 

‘market without state’

This is something requiring the use of an oxymoron like ‘normative fact’: technical legal ‘dogmatic’ reconstructions of European law were always accompanied, supported or criticised by metadogmatic justificatory discourses, by ‘legal-science theories of integration’, which dealt with the validity claims of this law (Joerges 1996). One justification for European law that continues to be important, and is far superior to the purely legal methodological derivation of vertical constitutionalism, was brought by the ‘ordo-liberal’ theory of a supranational ‘economic constitution’.

To understand the operational history of this theory, we have to look right back to the Weimar Republic. There, the theory of the economic constitution advocated a framework order above party disputes which was intended to guarantee economic freedoms, but, at the same time, to check them legally through a competition system (Nörr 1999: 5-18; Wiethölter 1989: 225 ff.). ‘Ordo-liberalism’ had practical effect for the self-perception of the young Federal Republic, particularly because of its inclusion in the concept of a ‘social market economy’ (Abelshauser 1987; Haselbach 1991: 117 ff.; Nörr 1999: 58 ff., 81 ff.). Its leading exponents - Walter Hallstein (1946; 1969), Franz Böhm (1946), Alfred Müller-Armack (1947) – committed themselves very early and very successfully to Europe, bringing the core ideas of ordo-liberalism to bear there.

Conceptually, ordo-liberalism was particularly well-suited to integration. It could be used to justify the theorem of the primacy of European law and combine it with a precise “economic constitutional” content, thereby also limiting it: the freedoms guaranteed in the EEC Treaty, the opening up of national economies, the bans on discrimination and the competition rules, were easily understood as a collective decision in favour of an economic constitution that matched ordo-liberal conceptions of the framework conditions for a market economic system (at least, to the degree that the many departures from the system might be classified as exceptions, and a blind eye could be turned to the original sin of the common agricultural policy). The very fact that Europe had started its integrationist path as a mere economic community lent plausibility to ordo-liberal arguments: by interpreting the economic-law provisions of the European Community as a law-based order committed to guaranteeing economic freedoms, the Community acquired a legitimacy of its own. This legitimacy was independent of the institutions of the democratic constitutional state and thus placed limits upon the political powers of the Community (cf., Müller-Armack, 1966).

Ordo-liberalism’s conception of economic and legal policy was expanded, refined and altered in the Seventies (for details, see Mussler 1998: 58 ff., 91 ff., 125 ff.). But the core constitutional content remained unaffected: the validity of supranational economic constitutional law required no legitimation through the institutions of the constitutional state or political processes – and, for this very reason, had to confine its regulatory claims to the (competitive) order of the economy. A theory of this pattern cannot be easily embarrassed even by realities: if political practice does not behave as would fit the theory – and this was never the case whether domestically in the Federal Republic or at European level – then that practice is simply wrong. To be sure, once the positive-law underpinnings of the theory fall away – as happened with the Maastricht Treaty – then the theory must, as it were, emigrate and take root beyond European law; this movement has, in fact, been put in motion with the constitutional interpretation of world trade law (Petersmann 1991; 1994).

2. Europe as ‘Regulatory State’? The ‘Masters of the Treaties’ 

as ‘States without Markets’?

Ordo-liberalism was supported, above all, by private lawyers and economic lawyers. German constitutional law and European law remained largely indifferent to the guiding themes, conceptions and institutionalisations of the ordo-liberal pattern, and rejected the practical ambitions of regulatory policy. This practice was functionalistic and technocratic. It was given legal form very early on by Hans Peter Ipsen, in calling the (three) European Communities ‘purposive associations for functional integration’ (Ipsen 1964; 1972), a form that was to outlast ordo-liberalism and experience a sort of renaissance in the great growth phase of integration policy in the mid-eighties (onwards)?.

The concept of the ‘special-purpose association’ opened up goals and practices for Community law that went beyond ordo-liberal Ordnungspolitik – withoutseeking to subject it to democratic requirements on that ground. As a special-purpose association. Europe was to deal with questions of ‘technical accomplishment’, i.e., administrative tasks that could be conveyed to a supranational bureaucracy – andought to be (Ipsen 1972: 176 ff.). With his theory, referring back to Forsthoff (1971) in terms of theory of the state and the constitution and to American neo-functionalism in terms of integration theory, Ipsen rejected both further-reaching federal integration concepts and the early interpretations of the Community as an international organisation. For him, Community law constituted a tertium quid between (federal) national law and international law, constituted and adequately legitimated through its ‘specialised tasks’ (Kaufmann 1997: 312 ff.; Bach 1999: 38 ff.; on this background see Zumbansen 2000: 93 ff., Joerges 2002: 65 ff.).

It is precisely this technocratic interpretation of the Community that was renewed by the political scientist Giandomenico Majone when he conceptualised the European Community as the ‘fourth branch of government’ (Majone 1994) and as a regulatory state (Majone 1996: 265 ff.). However, both the practical strengths and the theoretical weaknesses of this position become apparent when one looks at is object and its opponents in the integration process.

2.1 Factual Developments

The contemplative picture of the workings of European law sketched by Eric Stein in 1981
 was very close to reality at the time. Undeniably, European law was advancing steadily; while politically the Community was going through one crisis after another and economic integration was looking more like the Echternach dancing procession.
 The institutional reasons for this stagnation were well known: ‘legally’, the Community was able to do a great deal, thanks to the ‘functional’ interpretation of its powers in the name of bringing about the Common Market by adopting directives under Article 100 (now 94) or else on the basis of Article 235 (now 308). In practical terms, however, the unanimity requirement of Article 100 ensured that every Member State could defend its own regulatory concepts and economic interests through its veto. European competition law (Article 85 ff.; now 81 ff.) was – even as far as it applied ‘directly’ and despite the Commission’s administrative powers – left only torso, powerless against national, non-competitive regulatory powers.

2.1.1. ‘Negative integration’ and ‘regulatory competition’

In the Eighties, however, through the now legendary policy to ‘complete the internal market’ (Commission 1985), a breakthrough to new shores was achieved (on the following, see Moravcisk 1998: 314 ff.; Joerges 1991; 1994a; 1994b). The reasons for the broad support that this initiative met with are disputed among the faculties involved – lawyers, economists, and political scientists. Economists can point to their discipline’s programmatic orientation to rationality patterns: efficiency and competitivity through deregulation (‘negative integration’), supplemented by mechanisms of ‘regulatory competition’ (Reich 1992), which would similarly keep welfare state policies in check – this rhetoric met with much unofficial approval (for example, from the Scientific Advisory Council 1986). Or else the cunning of politics – in the shape of Commission President, Jacques Delors – had brought together economic interests that were made European by the design of the new programme, thereby ultimately making use of a neo-functionalist logic (Sandholtz/Zysman 1989: 96 ff.).

The ‘first faculty’ admittedly insisted on the law: in fact, the new policy was keen to present itself in unofficial statements as a mere application of precisely the legal principles that the ECJ had disclosed in primary Community law. And, as often happens in ‘classical’ cases, this had happened in a trivial situation: it was, as the Court had found in the Cassis de Dijon case, incompatible with the principle of free movement of goods (Article 30; now 28) for the Federal Republic of Germany to ban the marketing of a French liqueur because German law provided for a higher alcohol content in liqueurs than the weaker French drink had (ECJ 1979). The Court’s argument that confusion of German consumers accustomed to stronger liqueurs could appropriately be avoided by indicating the alcohol content was convincing, but also trivial. Yet, the ECJ used the obvious case of Cassis to proclaim the new legal principle of ‘mutual recognition’ of the legal systems of Member States, thereby allotting itself constitutional competence to review national legislation and, at the same time, displaying options for a market integration supported only on primary law and independent of positive harmonisation measures. All this had happened in judicial circumspection. This was enough for the Commission to take the ECJ decision as the legal basis for the new harmonisation policy which it developed in its White Paper on internal market policy (cf., Commission 1980; 1985). However the economic, political and legal factors are to be weighed up, the internal market programme found its way into the Single European Act negotiated by the Member State governments, which was able to enter into force in 1987. And its transposition was accompanied by large and smaller institutional innovations: the move to (qualified) majority decisions for all internal-market policy decisions in Article 100A (now 95) in the Treaty, now called the EC Treaty, was a change of fundamental importance – for the practice of both European policy and its constitution.

2.1.2. ‘Re-regulation’ instead of ‘de-regulation’

The renewal of the integration project was not taken as exactly fulfilling the ordo-liberal vision of a ‘market without state’, but as nonetheless tending to confirm a supranational, non-state legal constitution guaranteeing economic freedoms that were effective Community-wide to the citizens of Europe’s market, thus committing both the Community and the Member States to a competitive system for the economy (Mestmäcker 1987; Mussler 1998: 125 ff.). Much faster and more thoroughly than either supporters or critics of the internal market programme had foreseen, new regulatory and juridification trends set in, where significant patterns could be identified: a trend towards regulation at high level; the development of new forms of co-operation including governmental as well as non-governmental actors; a strengthening of de-centralised national political activities, and a range of participation entitlements. These are the most striking features of the internal market policy called into being:

(1) Wherever Community law turned to the institutional framework conditions and legal fine structure of markets, this came about at an astonishing level. The best-known examples are offered by product regulations that protect consumer and health interests, which often comprise safety-at-work issues and environmental concerns. Here, the provisions of Article 100a (3) SEA and the rights of Member States with high regulatory aspirations ‘go it alone’ (Articles 100a(4), 118a(3), 130t) ensured that the opening of markets was to be had only at the cost of modernising the relevant regulatory machinery and enhancing its quality (Joerges 1994b: 154 ff.; Bücker 1997; Eichener 2000). But even in the domains of private and economic law, the ‘completion’ of the internal market was marked by a growth and steady refinement of the patterns of economic regulation and new consumer protection policies. The originally envisaged mutual recognition of mandatory national law was thoroughly alienated in its implementation: through the partial unification of supervisory rights, as well as by taking measures to co-ordinate the practice of national supervisory bodies and through the Member States’ reserved rights to protect their general interests.

(2) Because the EU itself does not have the resources to generate standards and because it also lacks the administrative powers necessary to implement legally-binding rules in Member States, it has to try to compensate for these shortcomings. For this reason alone, the Commission must promote the development and co-ordination of national certification bodies as it develops product safety standards that co-operate with the European standardisation organisations. In other ways, it must operate through a dense network of committees in which Member State administrative experts, and also independent scientists and representatives of economic and social interests, collaborate. 

(3) While the integration process has restricted the autonomy of national policy, it has also opened up new possibilities. Formally, this can be seen in the fact that European directives regularly provide for ‘safeguard procedures’ that allow objections to decisions and that may lead to revisions. Article 100a(4) (now 95) allows nations to “go it alone” nationally, on condition that they regulate in more detail. At the same time, all these reservations for national policy-making are opportunities for action. The restriction of national autonomy compels the taking of ‘foreign’ interests into account; and conversely, one’s own regulatory concerns may be ‘exported’ beyond one’s own territory.

2.2. Constitutional Alternatives

This much is undisputed: the programme to complete the internal market set off a new impetus to juridification. If this flood of norms could not beblocked,
 and if, as the continued extension of the Treaty programmed in Article 102A of the 1987 SEA showed, it was not wanted by the European governments either, how was it to be controlled? One alternative was mentioned earlier. A second attempt, made by the German Constitutional Court subsequent to the conclusion of the Maastricht Treaty, will be dealt with immediately. The first alternative was justified ‘sociologically’ – yet what is perhaps its most important proponent is a law professor trained in social philosophy. The author of the second alternative is a Court – but this author, too, argues in trans-disciplinary fashion.

2.2.1. Europe as regulatory ‘state’

The lawyer, Ipsen, who had already defined the European Community in the Sixties and early Seventies as ‘purposive associations for functional integration’, and the political scientist, Majone, who interpreted the European Single Market initiatives of the Eighties as the building up of a European regulatory state are – though not very close! - relatives in spirit. Both see the strength of the integration project in the problem-solving capacity of European institutions. The ‘objective tasks’ that Ipsen (1972) had in mind correspond to the ‘regulatory policies’ which, according to Majone, have to accompany the development of the Single Market. In both views, the tasks involved need expert knowledge for their solution. . And both authors share the view that proper performance of the tasks requires the European institutions to be walled-off from political influence: these ‘non-majority’ institutions (including the Commission itself, and most importantly for Majone independent agencies on the American pattern), which can be expected to interpret legislative instructions correctly , are to respond to this at European level. Thus, it is ‘constitutional’ theories that are involved in both cases, since the integration project brings a commitment to a particular public goal, but also has its political competence limited through these tasks (Jachtenfuchs 2001). However, the closeness to Ipsen, which was confirmed by Majone (1994:23) himself, has its limits. Ipsen thought of his ‘purposive association’ decades earlier than Majone did his ‘regulatory state’. The internal market policy, the interplay of de-regulation and re-regulation, that Majone analyses, did not exist at that time – nor did the analytical machinery of social choice theories that Majone uses.

Such, then, is Majone’s conception of the EU system; he seeks to defend it against criticisms based on democratic theory (Majone 1996: esp. 284-300; Majone/Everson 2001) at another level: even within democratic States, he argues, regulatory policy is protected against majority influence – for the EU, this sort of autonomization of the ‘fourth branch of government’ is essential precisely because of its political multiplicity. Control of it should be entrusted not to politics but to the judicature instead, which, though not able to review the substantive accuracy of technical decisions based on expert knowledge, is certainly able to review the transparency and fairness of the decision-making procedures, and the compliance with the legislative mandate. The non-majority institutions of European policy and the majority institutions of the Member States supplement each other: the EU is concerned primarily with regulatory policy, while the welfare-state and distributive questions are to be decided at national level since it is only there that they can be legitimised in terms of democratic majorities. This conceptual structure has empirical, analytical and theoretical, normative premises, to which we shall return (2.3 below). For the moment, we shall only say that the conceptualisation of Europe as a ‘regulatory state’ means a far-reaching disempowerment of nation states, even if they are to remain solely competent for the sensitive areas of redistributive policy in particular. Majone based this reserve for the nation state explicitly on its legitimation for majority decisions. Would a nation state limited in this way still be a democratic constitutional state with regard to its possibility of action within the meaning of the Basic Law? In its judgment on the Maastricht Treaty of 12 October 1993, the German Federal Constitutional Court took up this question not in the light of the delegation of tasks of regulatory policy, but because of the increasing transfer of ever-broader powers, and sought to set constitutional bounds to integration.

2.2.2. The regrading of Europe as an association of states: the German Constitutional Court’s Maastricht judgment

The new dynamic of integration to which Majone responded with his conceptualisation of the EU as a ‘regulatory state’ had to be taken up in unofficial European policy, too. This happened under the slogan of the further development of the Community towards ‘political union’ – a decidedly thorny subject in practice, as appeared from the negotiations among the governments: what was agreed on 9 and 10 December 1991 in the cosy southern Netherlands town of Maastricht was Economic and Monetary Union, a strengthening of the Community in the area of industrial policy, new powers, and a ‘subsidiarity principle’ whose chances of working were unclear – in short, a package that drove the supporters of the economic constitutional interpretation of Europe into opposition (e.g., Behrens 1994; Mussler 1998: 166 ff.), created a Euro-critical public for the first time, and seriously called the ratifications of Treaty amendments, which up till that moment had been so smooth, into question. In Germany, these debates led to constitutional complaints against ratification of the new Treaty (the TEU, Treaty on European Union). The Federal Constitutional Court rejected these complaints; however, it took the opportunity to take the debate on Europe’s constitution to a new level.

The judgment will not be examined here by all the rules of the legal art (for an exhaustive account, see Mayer 2000: 98 ff.). It is, however, interesting because of its integration-theory perspectives, and, as it were, trans-disciplinary statements. They are methodologically instructive for the relationship between legal science and political science. And although they have quite rightly brought technical concerns, they are, however, mostly for the wrong reasons.

2.2.2.1. Restrictions on ‘vertical’ constitutionalisation

First and foremost, the judgment appeared odd because it called into question core statements of the communis opinio in European law on the relationship between Community law and national law, and, indeed, even called into question the authority of the ECJ.

European lawyers were alarmed. That Europe is a ‘Community’ constituted through the supranationality of its law is the founding principle of European law as such. Political scientists were less concerned. “Less than a Federation. More than a Regime” – this famous formula by the British political scientist and politician William Wallace (1983) oscillates between legal institutional categories and the analytical ones of political science. It negatively delimits the specific feature of the European edifice, but leaves its positive description open. In fact, it does exactly what the ECJ, too, had done when it located the EEC ‘between’ international law and national law – and what lawyers continue to do in diagnosing that the term ‘Community’ is merely a ‘Gestalt’ label, of the type that is universally appropriate ‘where and for as long as legal conceptualisation in abstract criteria has not yet set in’ (Ipsen 1994: 7; cf., idem 1983: 79 ff.).

At any rate, as Ipsen explains his statement, the term Community was a ‘clarifying, concretising, empirically justifiable description of a phenomenon, fitting the objective of the action’. But the Federal Constitutional Court avoided using this otherwise ordinary term: the European Union was an ‘association of states’ that took account of the ‘national identity’ of the Member States; membership was in a ‘supranational organisation’, not in a ‘European State (BVerfG 1993: 181; cf., 188 ff.).
 But this indefiniteness does not prevent the Court from operationalising the importance of its fundamental concept very clearly in several directions, “Less than a federation. Even less than a Community!” – a message that was bound to be disquieting.

Still more irritating was the fact that the Federal Constitutional Court, quite consistently, distanced itself from the principles of direct effect and the supremacy of European law. In substance, the most revealing passage is found in the context of the Court's statement on majority-decisions (the area of application of which the Maastricht Treaty had further enlarged) – which, in principle, the Court accepts as a functional necessity of integration. But, here, the Court adds: “Yet the majority principle is limited - through the requirement for mutual respect - by the constitutional principles and fundamental interests of the Member States (184). With the requirement of mutual respect the Court elaborates on its own understanding of the term “community of law” and thus limits the validity of European law through national law. The reference to the “fundamental interests of the Member States” goes beyond the heteronomy that European law fully respects – for example, the positive right of a Member State to unilateral action which European law recognizes in Article 100a (4) (now 95) of the EC Treaty. Thus, the Court questions the (procedural) juridification of the relationships between the Community and the Member States as such. The interests which are of “fundamental interest” for Germany can and should only be determined by Germany herself. The cohesiveness set up through the supremacy of Community law breaks down into a ‘disordered’ heterarchical relationship.

Limitations on the supremacy principle weaken the institutional position of the ECJ, which, as can be deduced from the submission obligations in Article 177 (now 234), is to have the (first and) last word on the interpretation of European law. Now, however, every interpretation of the validity claims of European law simultaneously contains a statement on the validity of national law – thereby limiting the authority of the national judicature. This is not to be unreservedly accepted: the Federal Constitutional Court does not view itself as the lower tier in a European judicial hierarchy, but prefers to define its link to the ECJ as a ‘co-operative relationship’ (174). In particular, this wording refers to the Court's mandatory protection of human rights under the Basic Law (headnotes 7 and 174). Equally, the Court reserves for itself a specific, non-transferable right of adjudicating on the assignment of competences. Should the Community misjudge the power to extend its competences unilaterally when, in fact, a Treaty revision is called for, then this process will not have binding-effect on Germany (210).

The Federal Constitutional Court’s refusal to recognise the ECJ's right to delimit the competences of the Community touches on a precarious element in the architecture of European law.
 The difficulty of appreciating these limits is contained in the rules which govern the transferral of competence themselves. On the one hand, these are described substantially and are, therefore, explicable as a transfer of enumerated powers.
 On the other hand, in Article 100 (now 94) EEC Treaty, the powers of legal harmonisation were simply described “functionally”, by way of the goal of ‘creating a functioning Common Market’. Beyond this, Article 235 (now 308) simply states that - if Community action is required in an area not envisaged by the Treaty - the Council decides unanimously on a proposal from the Commission after consulting the European Parliament on suitable measures
.

With its broad treatment of the competence rules in cases decided before the transition to the qualified-majority rule, the ECJ had already brought much criticism upon itself (e.g., Steindorff 1990; Weiler 1991: 2453 ff..). These concerns now inevitably increased. But the fact that, through its opinion on the competence issue, the Federal Constitutional Court did not merely astonish but acted very provocatively had to do with the reasons it adduced for its reservations regarding integration law, which went far beyond the competence questions.

The Federal Constitutional Court found access to the substantial examination of the Maastricht Treaty through the interpretation of Basic Law Article 38 in which its stipulations about electoral rights shape the democratic principles. Article 38 guarantees ‘the subjective right to participate in the election of the German parliament and thereby to co-operate in the legitimation of state power by the people at a federal level, and to influence the implementation thereof’, (171f). This interpretation of electoral rights as a ‘claim to the existence of a democratically constituted statehood’ (Ipsen 1994: 2) is easily turned into the conservation of the form of the nation state. From this, one may draw protective rights against the recognition and implementation of ‘foreign’, not domestically legitimated, sovereign acts. This sort of defence of national statehood would admittedly be incompatible with the Federal Republic’s openness to integration rooted in Article 24 and now Article 23 of the Basic Law. And this is something that the Federal Constitutional Court can scarcely be accused of (Möllers 2000: 413f).

The tension between integration, constitutional statehood and the democracy precept is not finished with here, though. The reliance on the ‘integration lever’ (Ipsen 1972: 58) of Basic Law Article 24 to transfer sovereign rights had already caused some concern (Schilling 1990: 161 ff.) in the past, even before the Maastricht Treaty. What barriers to integration do the principles and rules of Article 79 (3) - declared as irrevocable - pose to integration? The Federal Constitutional Court’s statement on the collision between the openness and the limits to integration contained in constitutional German law is derived from its understanding of the principle of democracy. This principle demanded that the execution of sovereign rights must derive from ‘the people of the state’ [‘Staatsvolk’] (182). This did not exclude membership in a ‘community of states authorised to issue sovereign acts’, yet it also meant that the authority of the Community remained limited and that the body representing the German Staatsvolk was left with ‘sufficient powers of substantial political weight’ (207). ‘If the peoples of the individual states (as is true at present) convey democratic legitimation via the national parliaments, then limits are imposed, by the principle of democracy, on the extension of the EC's functions and powers. State power in each of the states emanates from the people of that state. The states require sufficient areas of significant responsibility of their own, areas in which the Staatsvolk concerned may develop and express itself within a process of forming political will which it legitimises and controls’ (186).

This would mean that the theorem of the association of states has empirical and normative dual status. On the one hand, it is to be interpreted as an analysis of the existing position, combined with a diagnosis of the bottlenecks and developmental possibilities of the European political system. If, and in so far as, that system’s incapacity for democracy emerges here, it obliges a limitation of integration.

The Federal Constitutional Court’s statements in which it substantively and concretely brings out its methodical position are couched obscurely. On the one hand, the judgment contains passages according to which further democratic development of the EU political system seems possible. On the other, it also contains sentences in which a link between democracy and the nation state is set up that would make supranationality ‘in conformity with democracy’ inconceivable. The criterium and yardstick which the Court invokes is the democratic legitimation of state power, requiring ‘constant free debate among social powers, interests and ideas that encounter each other’ (185) It is this requirement, which the EU political system does not meet. Yet, the judgment goes on to concede, it might also be that, in the future, the political objectives of the European polity no longer need to be specifically ‘mediated through the nations’; this might happen, once the process of forming a ‘public opinion in Europe’ is sufficiently advanced. 

But then the Court seems to erect an insuperable barrier to further integration, which has been mocked as its ‘people’s democratic’ (volksdemokratisch) turn. (Bryde 1994: 305 ff.). Democracy requires, so the Court explained, democracy precept that the formation of political will should enable the people (Staatsvolk) concerned to ‘give legal expression to ... that which spiritually, socially and politically links it ... relatively homogeneously’ (186). What is so objectionable about this? Hermann Heller, who is cited for this proposition, had, in fact, described ‘a certain degree of social homogeneity’ as a requirement for the self-assertion of the Weimar Republic’s parliamentary system (Heller 1928: 427 f.) is no good exemplar for the Court’s statement about the role of the peoples of states (Böcken​förde 1991: 348ff; Bryde 1994: 311 f.; Pernice 1995; v. Bogdandy 2000: 295; cf., also, La Torre 2001). It was at any rate not Hermann Heller but his polar opposite, Carl Schmitt, who felt himself tied to a German ‘people’s nation’ (on this concept, see M.R. Lepsius 1982). Since Heller’s notion of homogeneity belongs in the context of the crises of the Weimar Republic, its use by the Federal Constitutional Court is rather incomprehensible (cf., Weiler 1997: 224 ff. on the one hand, Everson #1999; v. Bogdandy 2000: 291 ff. on the other). The capacity of the Basic Law of the nation state to solve economic and social problems has been more thoroughly eroded – and, at the same time, its internal European peaceableness made enormously stronger – than seemed conceivable in Heller’s time. Among the supranational normative principles that accompanied this process of erosion, however, are such anti–nation state provisions such as the ban on discrimination in Article 6 (now 12) and the anti-protectionist provision of Article 30 (now 28). 

The statement that European integration – currently and until further notice – constitutes a league of peoples organised in states is, however, thoroughly compatible with these provisions – the ‘Staatsvolk’ [the people constituting a nation] is a constitutional concept denoting the ‘subject of legitimation’ of the power of the state – under the Basic Law (Möllers 2000: 407) and, indeed, in Weimar already (O. Lepsius 1994: 13 ff.).

2.2.2.2. The ‘masters of the Treaties’ as ‘states without markets’

A theorem of the association of states ‘relatively homogenous in themselves’ has, admittedly, one ironic implication that was not mentioned in the comments on the judgment, which were dominated by constitutional and European lawyers. Yet, it constituted the core concern of the complainant, Mr Brunner, who was concerned about the future of the Deutschmark.  He asserted that the capacity of the constitutional state to shape the living conditions of its citizens politically would be affected if it abandoned its powers in economic law. This, however, failed to impress the Federal Constitutional Court, which held that there could be no notion of Europe becoming a state, if only because, Mr Brunner was given to understand, the European powers, ‘in so far as exercised through the exercise of sovereign rights in essence remain activities of an economic community,’ (190). 

The Federal Constitutional Court was, without doubt, much more thorough in its treatment of the agreements on monetary union. According to the overall conception of its argument, the Court also had to examine in this respect whether the projected European Monetary System was in line with the German constitution. However, German monetary policy was not explicitly determined by the Basic Law. Article 88 merely envisaged the creation of a central bank, whose independence was later guaranteed in an ordinary law, the Federal Bank Act of 1957. Since then, the constitutional debate has been concerned with whether the transfer of a monetary policy that is not constrained by explicit legal rules to a politically independent institution is compatible with general constitutional principles (cf., Ladeur 1993: 466). The Court sums up the discussion only very briefly: the “modification of the democracy principle”, with which monetary policy is being protected against short-term interests and pressures, has been proven to be successful and seems “acceptable”(208).

The Bundesbank's “external relations” were reorganised by the new Article 88(2), inserted into the Federal Bank Act by the Amending Act of 21 December 1992. It stipulates that the Bundesbank's tasks may be transferred to a European Central Bank that is “independent and which serves the primary objective of price stability”. Tensions between supranational and domestic law result primarily from the fact that the institutionalisation of monetary policy is more insulated against democratically legitimised decision-processes in the Treaty on the EMS than in the Basic Law - this increase in the autonomy of monetary policy-making is not addressed directly by the Federal Constitutional Court. Any independent European monetary policy also lacks the legitimacy that emerged after decades of positive experience that was acknowledged by the social partners and by public opinion, which included quasi-unanimous professorial consensus - the “pre-legal preconditions” - which were the Federal Republic’s basis for the institutional independence of the Bundesbank and the orientation of its monetary policy. 

In contrast to its approach to the democratic deficit, the Court refrained from specifying the conditions for the workability of monetary union. Instead, it declared the relationship between monetary and economic union to be contingent and politically determinable (206f). And it is precisely in this way that politics becomes indirectly involved: according to the Maastricht agreements, the federal parliament has the right, before the third stage of monetary union is entered, to examine the fulfilment of the Treaty criteria on price stability and convergence - and the exercise of the Bundestag's right to review is bound to the objectives agreed-upon (202f). Furthermore, if monetary union “could not develop continuously in line with the agreed stability mandate”, then the Treaty conception assumed by the German ratification law would be abandoned (205).

Thus, economic integration is perceived as an apolitical phenomenon occurring autonomously outside the states, and European Monetary Union as a project committed to success – and legitimated only by its success; it is, therefore, downright surprising how little these statements were taken into account. Yet, they were enormously more problematic than the somewhat strange reference to Hermann Heller: has the Federal Constitutional Court found both the ordo-liberal, and neo-liberal theory of the economic constitution (1.2 above) that conceives supranational economic law as a system that has never been at the disposal of politics, to be correct? Has it confirmed the interpretation of the Community as a ‘purposive association for functional integration’ (2.2.1 above), remaining limited to questions of ‘technical accomplishment’ and therefore adequately legitimated through ‘expert knowledge’? Or does the Court’s argumentation confirm the classification of economic integration as ‘low politics’ in functionalist theories of integration? 

At any rate, by linking the ratifiability of the Maastricht Treaty by the Federal Republic with criteria that all Member States had to comply with, the Court has over-extended its own competencies rather than limiting those of the ECJ. Has it found ‘right’ and ‘correct’ the critical political-science diagnoses that assert that the EC system conserves the nation state (while halving it) precisely by abrogating its power to act in economic and social policy terms (Streeck 1998)? On all this, nothing definite can be derived from the judgment. However, one cannot overlook the point that, if one could treat economic integration as irrelevant from the constitutional policy viewpoint, Europe would then become a ‘market without a state’ and the so-called ‘masters of the Treaties’(for this concept, see Everling 1995) would be left as ‘states without markets’.

2.3 Interim Summary

In the two sections so far, we have reconstructed specific legal and constitutional guiding ideas as normative answers to the state of the European project. In the first, formative phase of European law, the primacy of European law over national law was postulated, and Europe was thereby lifted out of international law as a supranational legal community. But this legal revaluation of the Community was associated with limitations: thanks to the unanimity principle in legislation and the limitation of Community powers, the Member States remain the ‘masters of the Treaties’. The ordo-liberal idea of a supranational ‘constitution of the economy’ is a special variant of this ‘vertical’ constitutionalism that defined the objective sphere of validity of supranational law.

Then, as a second phase, we dealt with the deepening of the European project in the wake of the 1985 Single Market Initiative, along with two constitutional policy reactions to these changes: the alternatives of a European ‘regulatory state’ on the one hand, and the attempt to defend the autonomy of the nation states on the other.

In all this, it should also have become clear how the role of law was changing. The first phase of integration was under the sign of ‘integration through law’.
 ‘Vertical constitutionalism’ had interpreted Europe as a ‘legal community’; a polity constituted primarily through law that ought to act, above all, in the medium of law. In the second phase, however, when the ‘completion of the internal market’ became polity objective number one in Europe, the weights were to shift: the New Internal Market Policy was introduced as a strategy to advance Europe’s competitivity, as a project dictated by economic reason. However, it soon proved that the internal market programme called for pro-active operations in increasingly wide areas, a transition from the mere application of legal rules to the organisation of solutions to problems in numerous policy areas.

The debate over these developments and their institutional policy implications has not ceased in either legal science or political science. The objections to the other side’s concepts in each case are mirror images: (1) the programme of a European regulatory state which is able to legitimate itself through its problem-solving capacity is seen to neglect the very political and ethical dimensions of the regulatory problems that it deals with, thus ignoring Europe’s inextricable involvement in redistributive policies, and also failing to take account of the institutional conditions of the Community system. (2) Those wishing to retain the political prerogative were seen as denying the consequences of the integration process that were not up for disposal: the problem-solving capacity would be so thoroughly eroded that invoking it as a guardian of democracy threatened to discredit the self-same democracy. .

While this debate continues, its object is, at the same time changing – and both are promoted by the insight that the need is to understand both poles of the controversy as inter-dependent elements in a new ‘system’: ‘from integration research to the theory of governance of the European Union’ (Grande 2000) is a very good label for this transformation.

3. Constitutionalisation of Governance in the European

Multi-level System

In both stages of the integration project that we have reconstructively dealt with, Europe ‘constituted’ itself ‘from below’ in dealing with objective questions and concrete programmes. It was neither constituent assemblies nor referendums that gave the Treaties a constitutional significance, but a Court of Justice which, at the right time, enunciated principles and rules that met with so much assent in the national legal systems, governments and societies that enabled the Treaties to mutate into the ‘Constitutional Charter’ (ECJ 1991).
 This is evidently not to remain so. A kind of turn of the millennium in European law is heralded, which found and is still finding its expression in two projects. In October 2000, the Commission adopted its ‘Working Programme’ for a ‘White Paper on the Governance of the European Union’, bearing the programmatic subtitle ‘Enhancing Democracy in the European Union’, (Commission 2000). At Nice – the Treaty was signed on 26 February 2001 – there followed the solemn Declaration on Human Rights,
 and, in Laeken, a constitutional convention was set up in December 2001.
 

The new point is that the working out of a constitutional text is being separated from the day-to-day business of integration policy. The de-coupling of (incrementalist, object-related) law-finding and constitution-making has not made the state and future of the integration project any easier to grasp, if only because it will now be necessary to take both levels of law into account. In line with the reconstructive approach in this paper, the observations below will concentrate on the former, namely, incrementalist law-finding. This is without doubt not in line with the expectations of the conference planners, but does fit the circumstance that ARENA had already organised a conference on the first constitutional building block, the Nice Human Rights Convention, and has published its findings (Eriksen/Fossum/Menéndez 2001), whereas there is still little to see of the second, the Convention set in motion in Laeken.

We wish to cover three points:

(1) The career of the governance concept, which, in my view, confirms that Europe is no longer betting on ‘integration through law’, and that the primary economic mechanisms to which the internal market programme was committed cannot sustain the integration process, either:

(2) The career of ‘multi-level’ analysis in European political-science research, which, in my view, shows that, in its constitutional debate, legal science ought to focus on a non-state heterarchical polity whose functional capacity depends on its sub-autonomous actors institutionalising ‘deliberative’ problem-solving processes.

(3) The July 2001 Governance White Paper programme in the area of regulatory policy, which, in my view, is a symptom of crisis. It documents a u-turn into technocratic blind alleys and thus threatens to block the hitherto so successful process of constitutionalisation from below, at a time when the constitutional discourse is apparently losing sight of Europe’s problems and conflicts.

3.1 Governance as a key concept of the European polity

Governance’ has become a key concept in the Europe debate. In the theory of international relations in political science, the term has been in vogue for a considerable time (Steinberg 1999; Schmitter 2000); in integration research, it refers, above all, to the decision-making processes that have taken shape in the EU system (Kohler-Koch 1999); legal science uses it unashamedly in international law (‘good governance’), but otherwise still shows reticence towards it.
 Jérôme Vignon, who led the work on the White Paper at the European Commission, writes: there is a need for ‘a profound mutation of democracy in the nations of Europe and elsewhere’; this is ultimately based on a ‘transformation of the knowledge used in the formation of rules of public life. Knowledge is no longer ‘given’ and accessible by the mechanisms of elected representation or by the concentration of specialist expertise, but is, instead, thought to be ‘constructed’ and renewed in a process of collective learning that draws support from social pluralism’, (Vignon 2001: 3)
. 

In this version, the concept is suited to denoting phenomena that do not fit properly into the traditional legal categories, but which the law has nonetheless to adapt to. There is a second reason for this, which has already been alluded to in the passage cited: ‘governance’ is not to be equated with either reactions of governments or administrations, or law-making activities, or the law-applying activity of administrations and courts. It is all this, ‘too’. But it is a special feature of modern regulatory policy in that it builds on (and is dependent on) knowledge and society, and the management capacities of enterprises and organisations. It cannot simply act in ‘sovereign’ fashion; but such co-operative relations cannot appropriately be simply termed as the ‘delegation’ of regulatory tasks to non-governmental actors, either. The new governance structures respond to problem situations of both the society and the political system.
.

These abstract explanations become clearer if they are contrasted with the programme for ‘integration through law’ and the strategies set out in the 1985 White Paper: the emergence of European governance structures confirms that not just traditional harmonization of laws but also the concepts of the internal market initiative were insufficiently complexly designed. This verdict concerns not just the, as it were, unofficial programmes of legal and market integration, but also the technocratic concepts of integration and the protagonists of the European regulatory ‘state’. None of them were able to take account of the social and political dimensions of economic integration, and they systematically underestimated the need for a continuing social and political embedment of market integration. The transposition of de-regulation strategies on the one hand and re-regulation on the other has repeatedly confirmed that Europe neither obeys a unitary discipline of negative integration nor falls under centralising regimes.


3.2. Multi-level analysis

Europe, so political-science integration research has been telling us for some years now, is a ‘multi-level system of governance sui generis’ (Jachtenfuchs/Kohler-Koch 1996; Scharpf 1999). Each component of this description fits the findings and questions in the foregoing sections – and points to subsequent problems that will be causing legal scientists headaches. Yet the reality of a governance that has to have recourse to forms of action that include national and European actors is simply unavoidable in the light of the legal institutional provisions of the Treaties. This can easily be shown by the example of the structure of competences and the so-called (legal) implementation of Community law. We shall come back later to the constitutional-policy and theoretical implications.

3.3.1. Competence conflicts and ‘diagonal’ dispute situations

Competence conflicts in the EU are distinguished by the fact that the Member State defending its autonomy itself belongs to the Community against whose power it is seeking to defend itself. In this sort of conflict, both the Member State concerned and the Community each bring their specific legitimation to bear. Here, the principle of ‘limited individual empowerment’ (Art. 3-4; now 3-7), according to which the Community may act only in the areas explicitly allotted to it, is quite often dysfunctional: action oriented towards the various technical problems may involve both Community and Member State powers. The resulting overlaps in practice compel Community and Member States de facto into complex mutual adjustments of their claims to act: each can block the other, but neither can arrive at solutions to problems alone (Scharpf 1985; Benz 2000). This finding is very hard for the case law to deal with because it treats the allotment of competences as both empowerments to action and restrictions on action which, at the same time, make political responsibilities transparent (for details, see Mayer 2001; v. Bogdandy/Bast 2001). 

The ECJ case law is known for its very broad interpretation of European competences. As the same time, however, it offers rich exemplary material for a prudent self-restriction in the practical treatment of the validity claims of the competences of European law (Furrer 1994). The institutional context compels the law into ‘procedural’ settlements of conflicts that take the regulatory concerns of the Member States seriously and still manage to harmonise them with the functional conditions of the EU system, which prove to be ‘protective of autonomy and compatible with the Community’, (Scharpf 1993). One absolutely typical situation for the European multi-level system is the ‘diagonal’ conflict. Here, the Community has a competence which only extends to one sub-area of inter-dependent technical questions, while the Member States only have partial powers which do not enable them to reach autonomous solutions to the problems, either. As a result, these conflict situations force co-operation; they can then only be solved co-operatively, and, at best, in deliberative processes. 

3.3.2 ‘Implementation’ of Community law

Things are very much the same with the so-called implementation of Community law. De jure the EU, at least as it is perceived by the ECJ (ECJ 1998), is thoroughly entitled to administrative enforcement of its own and not tied to the model of administrative federalism that the Federal Republic offers. De facto, the dependence of European governance on the collaboration of the Member States is drastically perceptible everywhere one looks. This dependence determines the EU’s shaping of political programmes: the preference for broad legislative framework programmes which are then transposed with the help of the committee system; the inclusion of non-governmental organisations, and the preference for ‘soft law’ and information policy measures (Snyder 1994). Equally important is the fact that the freedoms that European law guarantees are exercised outwith, or away from, one’s own Member State and, at the same time, can be upheld against one’s own ‘sovereign’. The EU’s de facto administrative weakness has strengthened the importance of these freedoms and engendered synergetic effects: it has promoted the development of autonomous transnational areas of governance that constitute neither mere modifications of the national polity nor supranational areas of administration. The hybrid rules of control that characterise the EU system, in which national and European, as well as public and non-governmental actors collaborate, are responses to these institutional framework conditions. How are they to be assessed? This will depend on whether the law can guarantee ‘deliberative’ practices through which these hybrid governance structures can be legitimated.

3.3 Prospects

However technical the two problem areas sketched out above may look, the differences between ‘constitutionalisation from below’ and constitutional thinking that clings to the categories which apply in the constitutional state can be clarified by using them in exemplary fashion. The more general implications of this will be addressed in the conclusion.

3.3.1 The decoupling of law-finding and constitution-making

Both of the phenomena that have just been discussed, the settlement of competence disputes with decision-makers outside one’s own ‘sovereign sphere’ and the emergence of transnational governance structures, are located beyond the horizon of traditional constitutional legal theory (which, in Germany, used to be called the theory of the law of the state): ‘a differentiated state power that could be demarcated from society and was specialised in bringing about collectively binding- decisions constituted the pre-condition for the constitution’s regulatory intervention’, (Grimm 1994: 633).

Both this sort of defence of the nation state, in the name of the combination of state and democracy, and the ideas in the Commission’s July 2001 Governance White Paper (Commission 2001) complement each other in a most unfortunate fashion. This assertion may seem downright paradoxical. But one only has to ask how European institutions can assert themselves vis-à-vis restrictions that uphold the state. In such a situation, the temptation is to undermine the defence of the democratic constitutional state organised as a nation state by having Europe systematically immunise its regulatory claims against the demands for democratisation. It was strategies like this that marked the formative phase of Community law (1.2 and 2.2.1 above), and this tradition has been renewed by the Governance White Paper. Admittedly, the White Paper’s institutional ideas on regulatory policy adduced to prove this assertion are, by no means, its sole theme; but, for the viewpoints followed here, they are absolutely exemplary in their significance (for details, see Joerges 2001c.).

The Commission would thoroughly like to root regulatory policy within the institutional structure of the Council, the Parliament and the Commission, and wrench it from the grasp of the Member States, which is expressed in their collaboration on the committees which ‘implement’ Community law. To compensate for the administrative resources that the Member States have so far provided, new executive agencies which are able to decide autonomously on the basis of a clearly defined mandate have to be created, though, admittedly, their decision-making powers must remain confined to individual decisions, and not cover any ‘questions of political discretion’ (Commission 2001: 31). The Commission presents itself as the top of the internal market’s ‘administration’, which merely has to enforce the will of a European sovereign. Such ideas insinuate a transnational polity that does not exist. They presuppose that Europe sees itself as hierarchically ordered, and that it has an overall sovereign whose will a transnational administration is empowered to act upon.

With all this, the White Paper has archived the promises of its Working Programme (Commission 2000) which offered prospects of ‘democratising’ European governance. To be sure, it can appeal to the fact that its proposals formally fit in with the institutional provisions of the Treaties. In reality, however, the Commission’s demands to reshape the ‘implementation’ of Community law would have to establish an executive power that could not be effectively controlled by the legislature or the judiciary and would lose the many bonds set up by the committee system (on this see, very decidedly, Scharpf 2001). Accordingly, the expansion of the executive machinery which the White Paper calls for would have to be technocratically legitimised. But this is an undertaking which has no prospects whatsoever: the breakthrough to the Commission’s self-reform ends, at least as far as regulatory policy is concerned, in the blind alleys of a technocratic perspective that seeks to escape the demands for democratisation without making it plausible for it even to fulfil its practical promises.

3.3.2. Constitutionalisation from below

This sombre prospect should be lightened up since a Constitutional Convention is now starting its work. This Convention will take its time, but nevertheless affect, albeit only indirectly, the praxis of European governance. Let us hope so. It would be fatal if the auspicious moment for European constitutionalism that can now be expected were to lead to the neglect of the objective themes of European governance. De facto the process of law-production (Recht-Fertigung) cannot pause. And this process is, fortunately enough, less uniform than the White Paper would like to see it. The same Commission that is, at present, advocating the removal of the committee system, goes on to experiment with the Open Method of Co-ordination (the White Paper itself does by no means sound encouraging, Commission 2001: 4, 13). And the new European Foodstuffs Authority reveals that the very ideas developed in the White Paper must not be taken too seriously.
 

This tenacity of the European polity is reassuring, but no more than that. It does not, after all, guarantee that the incrementalist searching and learning process whereby Europe has ‘constituted’ itself can successfully continue. Indeed, academic observers can guide the process here only to the limited extent of illuminating the possibilities of this alternative as clearly as possible. Here, they must go into the complex factual position regarding the discovery procedure of European law and, at the same time, convey a normative direction. The label under which I have made such attempts is ‘deliberative supranationalism’ (from more details, see Joerges/Neyer 1998; Joerges 2000; Joerges/Sand 2001). This is an oxymoron, for it confronts the orthodox understanding of legal supranationality with its opposite, a heterarchically structured polity dependent on agreements. It is also confusing, to the extent that it does not express the social embeddedness of the law-finding process. It may, then, be appropriate to add another oxymoron to this one: ‘economy as polity’, or perhaps ‘societal constitutionalism’.
 

What is meant is that the constitution should come about within society, and that the essential point is to promote the constitutionalisation of these incrementalist processes in which the integration project seeks its Third Way between constitutionalisation ‘from above’ and blind pragmatism. ‘Constitutionalisation’, here, denotes the idea of a legal binding of governance based on being able to structure the processes of political opinion-formation and decision-making ‘deliberatively’ using law, thereby securing their legitimacy (Eriksen/Fossum 1999; Joerges 2001).
 For this sort of programmatic re-attachment of the European project to the ideals of deliberative democracy, a formal constitutional text would be neither sufficient nor indispensable. 
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Michael van Erp

Postmodern dilemmas and

choices towards a method of adequate

comparative legal analysis

1. Introductory remarks

Why are almost all comparative lawyers such pragmatists? And why do they generally know very well how they should ideally set to work and yet still not do so? This tension between the theory and practice of comparative law - between the ideal and reality - is a theme that has long intrigued me. The roots of this interest lie, as I realised while writing this lecture, in the period when, as a law student, I became interested in the law of Indonesia and began to immerse myself in this subject. As I quickly realised, a fundamental question that had to precede any study of Indonesian law was how a Western lawyer could understand a legal system that is the product of a culture and set of perceptions so different from his own.
 Later I realised that this question, which (to put it in more general terms) is about the ability to comprehend, actually occurs wherever foreign law is studied and, on the basis of such study, compared, and wherever lawyers are engaged in the unification of law, for example the development of a European private law (whether harmonised or unified). Having been confronted on many occasions - partly from a practical point of view and partly from a theoretical point of view - with the difficulties inherent in any comparison of legal systems, I have become increasingly aware of this tension between comparative law in practice and comparative law as it should ideally be, and of the different dilemmas facing a comparative lawyer. For this is indeed how I have come to see matters: as dilemmas - choices that have to be made in a situation where advantages and disadvantages that balance one another can be advanced for any position. It is these two closely intertwined themes - first, the inherent tension between idealism and pragmatism and, second, the inevitability of having to make a choice when confronted with the dilemma - which I wish to present to you this afternoon from the perspective of a European private law in the process of development. After what I have said, you may expect that this lecture will centre on the age-old tension between the needs of legal practice and the desire to study law as a pure science. However, this is not the case. Those who practise the comparative-law method may be both comparative lawyers and academics. They are all confronted with the same tension between comparative law as an ideal and comparative law in practice. What I shall say is therefore, in my view, important to anyone engaged in comparative-law studies.

2. Choices

Choices have to be made all the time in law. So having to make choices is not strange to a lawyer. Let me present to you a number of choices so that you do not gain the impression that what follows is cold and abstract. First of all, I would mention the legal consequences of medical questions: When does the life of a human being begin and end according to law? This covers questions relating to such subjects as abortion, euthanasia, gene research and cloning. Other examples are political and socio-economic questions, such as what type of economy is the best (free market, social market or planned economy) and what forms of ownership can be accepted (private ownership, exclusive State ownership of the means of production, ownership as a uniform concept as in the legal systems of continental Europe, or fragmented ownership as in English law). Sometimes these choices do not give rise to a dilemma: it is clear to us, given the importance that we attach to human freedom and equality, what form of society we wish: a constitutional and social democracy governed by the rule of law. But sometimes we do find ourselves in a dilemma. For example, to whom should the law afford greater protection: the original owner whose goods have been stolen or the third party who has bought the stolen goods in a shop in good faith?

These are relatively concrete choices and dilemmas. However, the law also gives rise to more abstract dilemmas and choices. These relate to the way in which law is thought about and concern the law as a method of thought. The remainder of this lecture will concentrate primarily on this subject and in particular on the question of how we can responsibly achieve the development of a European (denationalised) private law
.

Against this background I should immediately like to make the following limitation. It is by no means my intention here to develop general ideas relating to dilemmas and law. Instead I wish to confine my remarks to a few considerations concerning dilemmas in the application of the comparative-law method. In particular, I shall confine my remarks to what comparative law should ideally be, but what - in practice - it is often not, cannot be and also - but here I am anticipating my own conclusions - need not be.

3. Comparative law from the perspective of a modern

(abstract methodological) ideal

In the Netherlands, the need to achieve a pure approach to the practice of the comparative-law method has been advocated in particular by Kokkini-Iatridou, for example in a book coauthored by her and entitled >Een inleiding tot het rechtsvergelijkende onderzoek= (An introduction to comparative-law research).
 Almost at the very start of the book, Kokkini-Iatridou submits that, to use her words, a >great paradox= exists in relation to the thinking about comparative law: >[A]lthough there is no academic orthodoxy, comparative law is practised enthusiastically both in the Netherlands and elsewhere=
. The second part of her book goes on to elaborate the comparative-law method which should, ideally, exist. In brief, Kokkini-Iatridou takes the view that comparative law can be said to be practised only if at least two legal systems are involved in the study. Simply gaining an in-depth knowledge of a single legal system may be very important and help to deepen one=s own understanding, but it does not lead to a real, methodical comparison of legal systems.
 She divides the process of comparative study as such into three stages: (1) ascertainment of similarities and differences, (2) explanation thereof, and (3) evaluation of the results of the study. Next, the first stage is elaborated in the form of two methodological rules. In essence, these rules demand that part of a legal order should first be studied separately and then placed in the broader context of the legal order as a whole. I cannot discuss her methodology here in more detail, but I would merely remark that the book is a source of inspiration for those seeking to achieve a sound method of comparative legal analysis.

A standard work of foreign origin that cannot be overlooked here is the well-known book of Zweigert and Kötz, Einführung in die Rechtsvergleichung.
 In their book, the authors indicate with great precision the importance of a good comparative-law method:

Schließlich ist die Methode nicht nur Denkmethode - die Summe der Kriterien, die ein richtiges Ergebnis gewährleisten sollen S, sondern auch Arbeitsmethode: Wie fängt man ein rechtsvergleichendes Unternehmen praktisch an? Dies zumindest muß eine Einführung wie diese dem Anfänger bieten; sie muß zeigen, was hier an Erfahrung schon vorliegt, damit der Neuling nicht ins Blaue hinein arbeite oder unnütze Umwege mache.

From the way in which Zweigert and Kötz describe their ideal method it is evident that they advocate a functional approach to the process of comparative law. They are struck by the fact that, although law may differ considerably from one country to another, for example in terms of its dogmatic structure, the same solutions are often found to similar problems, particularly in private law. This similarity is so strong that they even speak of a praesumptio similitudinis: a >Vermutung für die Ähnlichkeit von praktischen Lösungen=,
 which - as appears a few pages later - could lead to an >Universalrechtswissenschaft=.
 Nonetheless, as they admit, this method too should be used with caution.
 In evaluating the results of comparative studies, comparative lawyers often encounter what are termed >Wertungsaporien= (tensions caused by the need to assess), which make it impossible for them to decide whether a given solution is better or worse than another.

The functional method of legal comparison advocated by Zweigert and Kötz has recently been applied by Jansen is his dissertation >Towards a European Building Contract Law=, in order to ascertain whether the building contract law of a number of European countries (England, Germany, France, the Netherlands and Belgium) has a sufficient number of common elements and shared essential features to be able to say that a >European building contract law= exists.
 In order to identify instances where the legal systems are in principle in agreement but where this would otherwise be obscured by their use of differing terminology, Jansen has developed his own legal terminology which subsumes the national concepts. The concepts he proposes are defined in English terms, which are without meaning in the national legal systems analysed by him (including English law) and can be understood only in the context of the body of terms developed autonomously by him. For example, he describes the person who commissions construction work as the >initiator=.
 But is this a way of avoiding the Wertungsaporien described by Zweigert and Kötz? The formulation of autonomous concepts can - provided that this is the result of sound, functional comparative study (and Jansen=s book is a notable example of this) - open one=s eyes to a hidden praesumptio similitudinis. But it can also mean that one sometimes forgets that superficial differences may be the expression of differences of a more deep-rooted nature. If, in such a situation, one wishes to develop uniform law, a choice will have to be made between solutions that differ substantively. The expression of this choice by means of an autonomous concept devised by the comparative lawyer will then conceal again precisely that which has been revealed by previous study.
 The functional method of comparative law may, as we have seen, have many advantages, but it also has its dangers.

4. Comparative law from the perspective of a postmodern ideal

4.1 Postmodernism

Various authors, both in Europe and in the United States, have endeavoured, especially in the last ten years, to rethink the comparative-law method from the perspective of a postmodernist philosophy of life.
 What is striking in this connection is that these authors treat the person of the researcher and above all his or her identity and self-knowledge as central. Each of them reiterates how closely law is connected with the culture of a given community. This community may be determined nationally, but it may also be, say, of an ethnic or religious nature.
 The urgent question that arises in the context of comparative law is whether the identity of researchers does not make it impossible for them to understand foreign law (i.e. law that applies outside the community from which they derive their identity). If this question were to be answered in the affirmative, it would mean - methodologically speaking - the postmodern death of comparative law. Who, after all, can be certain that he or she >really= understands foreign law? Legrand, for example, believes that comparative law requires a thought process that can be achieved only by committing oneself intellectually and emotionally to the legal systems to be compared. This is a process that takes years and that is possible only in relation to a few legal systems (two or three at most). All other forms of comparative law are, in his view, not meaningful. Another comparative lawyer who has asked himself postmodern questions is Jayme, although his conclusions are much less radical. Before discussing the views of these postmodern comparative lawyers, I think it would be helpful to a better understanding of them first of all to indicate briefly and in more general terms what postmodern thinking entails.

In a lucid introduction to postmodernism Van Peursen describes this philosophy of life by reference to the following characteristics:
 the exposition (vocabulary) and, closely related to this, the polemical and narrative style are central features. Law is thus seen as a narrative of reality, like other narratives such as those found in sociology and economics. This means, for example, that a lawyer is not required to be able to think simultaneously like an economist or a sociologist. Law is not sociology or economics, but an independent approach to human relations. Clearly in keeping with the role thus attributed to the narrative, the text is the focus of thought in postmodernism. The text (which leads me, as a lawyer, immediately to think of statutes, judgments and professional literature) is a document independent of the author of the text (for example the legislator) and the recipient of the text (for example the judge who reads it) and must be understood from within itself. Searching for a deeper meaning is pointless, since this would be tantamount to speculating about the meaning. In postmodernist thinking, plurality too is very important: as there is no deeper meaning, every text is equally valuable. Furthermore, continuity is denied. Only fragmented knowledge is possible. Once again, any search for a deeper unity between texts, for developments in thinking or for universal truths is without meaning, because it is impossible. It follows that postmodernists take an ironical view of others (and of themselves): nothing is certain, a smile alone is sufficient to wave aside objections. Applied to the law this means in the words of the American lawyer Minda: >While modernists seek to solve and overcome paradox and predicament, postmodernists embrace paradox and predicament as an unescapable condition of contemporary intellectual thought.=

In Europe, the influence of postmodernism on comparative-law thinking has been raised in particular, as I have already said, by Jayme and (implicitly) by Legrand. I shall now briefly describe the positions of the two writers and then explain my own approach.

4.2 Jayme=s view

Jayme=s view of postmodernism and law has been expressed by him in various very inspiring writings. I would mention in particular here his >Cours général de droit international privé= entitled >Identité culturelle et intégration: Le Droit international privé postmoderne= and the speech he gave in Osnabrück entitled >Betrachtungen zu einer postmodernen Theorie der Rechtsvergleichung=, which has not yet been published in German but has been published in Italian under the title >Osservazioni per una teoria postmoderna della comparazione giuridica=.

The - provisional - definition of postmodernism, as employed by Jayme in his speech is as follows (I quote from the German text): >Die postmoderne Rechtsvergleichung forscht nach Unterschieden der Rechtsordnungen und zwar insbesondere im Hinblick auf die verschiedene Haltung zu zeitgenössischen Ausdrucksformen, Denkstilen und Werten.=
 In this connection he mentions the four following aspects of postmodernism which characterise the present era: pluralism, communication, the narrative and the return of feelings.
 Pluralism means that one refrains from treating one=s own views as absolute. Communication - or, rather, the need for contact - is evident from the explosive growth of communication networks such as the Internet, with all the opportunities created, for example, by e-mail. This need is also evident from the extremely rapid growth of networks in the field of mobile telecommunication. The narrative as a characteristic of postmodernism is intended to convey the fact that abstract notions are no longer appealing; there is a growing need for concrete ideas. The return of feelings expresses the importance that is once again attached to the irrational and to emotions.
 Jayme also refers to postmodernism as leading to fragmentation of knowledge and hence to confusion.

Where does this lead us in terms of comparative law and, particularly, the developments in the direction of European private law? In his >Cours général= he remarks as follows in this connection:

Une idée née dans le cadre de grands conflits culturels est-elle compatible avec l=intégration européenne? L=on pourrait répondre par la négative. Cependant, dans la perspective de l=>Europe des Nations=, l=identité culturelle de la personne reste le point de départ pour résoudre les questions de droit de la famille.

And later:

Autrefois, l=on a parlé du pluralisme de méthodes en droit international privé. La méthode conflictuelle, qu=elle soit unilatérale ou bilatérale, ainsi que l=unification des règles matérielles, étaient considérées comme des voies différentes pour aboutir à un résultat juste. M. Battifol a dit: >Il semble donc que la coexistence des méthodes soit un fait=. Le pluralisme postmoderne est autre chose. Pour les matières qui touchent à l=identité culturelle d=une personne, la méthode conflictuelle garantit, mieux que les autres méthodes, les droits à la différence. L=unification des règles substantielles emporterait la destruction de différences. La protection de l=identité culturelle entraîne une pluralité d=identités. En outre, la sauvegarde de l=identité culturelle a engendré certaines modifications des techniques de droit international privé. Rappelons la nouvelle Convention de La Haye qui prévoit une procédure spéciale visant à la protection de l=identité culturelle de l=enfant comme condition de la validité de l=adoption.

In summary, Jayme=s approach amounts above all to an analysis of what might be termed a >sense of justice=, as this exists in today=s society. It is only with some hesitancy and caution that he draws conclusions from this - entirely in keeping with the sense of justice described by him - regarding for example European legal integration. Jayme points out above all that everyone=s cultural identity should be respected. In so far as legal integration does not affect this identity, unification of law is certainly possible.

4.3 Legrand=s view

Unlike Jayme, who - as we have seen - has talked explicitly about the influence of postmodernism on his thinking, the evidence in Legrand=s writings that he too has been influenced by postmodernism is only implicit. Another difference between the two authors is that, whereas Jayme tries to rethink the position with regard to private international law and in the process traces an almost flowing line between modern and postmodern legal thinking, Legrand describes modern comparative law in terms that make it seem almost inimical to postmodern comparative law.

In Legrand=s opinion, modern comparative law is characterised by a focus on formal rules that are compared independently of the culture that constitutes and surrounds them. According to Legrand, it is only through these formalistic thought processes that comparative lawyers have been able to conclude that legal systems are converging. In doing so, they have created an illusion not only for one another but above all for other people. An illusion that also conceals the fact that comparative lawyers from a given culture in essence impose their own cultural outlook on other people. Let me illustrate Legrand=s view - because of its far-reaching consequences - by means of some quotations from articles recently published by him. Central to his approach is the distinction between continental (European) law and English law, as reflected for example in Canada in the difference between the French law of Francophone Quebec and the Anglo-Canadian law of the remaining Anglophone provinces of Canada. An example is contained in his review of B. Großfeld=s book Kernfragen der Rechtsvergleichung.
 Here Legrand observes at a certain point: not only does a civilian not think like a common law lawyer, but he can not understand how a common law lawyer thinks. One is again unaccountably reminded of Nietzsche: >Nie verstand ein Nachbar den andern=.

Even if they wish to understand one another, they simply cannot. This inability to comprehend one another is, in Legrand=s opinion, very closely bound up with the differences in legal culture and legal language between civil law and common law. This is also apparent from what he says about the possibility of developing a single common European legal language in >Sens et non-sens d=un Code civil européen=:

Différentes langues, parce qu=elles interpellent le réel différemment, rendent compte différemment de ce réel. Quoiqu=elles s=addressent toutes au même réel, les langues ne peuvent être réduites à une description unique qu=elles feraient de ce réel. Puisque le réel est par trop complexe pour être saisi par une seule langue, il devient utile de recourir à une multiplicité de langues lesquelles se complètent dans une même quête de compréhension du réel.

Although this offers little hope for those who are involved in the development of European private law, it does not in itself amount to a condemnation. Nonetheless, a condemnation is in fact the consequence of this assertion, as he writes a few pages later:

Il ne paraît pas incongru de souligner que l=idée d=un Code civil européen, si elle suggère une civilisation de l=Europe, rappelle, à travers ce mot même de >civilisation=, des manifestations d=un impérialisme culturel et politique qui, précisément au nom de l=idée de >civilisation=, a voulu éliminer des peuples, des ethnies et des cultures pour la seule raison qu=ils étaient différents et remplacer des visions du monde qui étaient le produit d=une histoire par des visions du monde imposées par l=entremise d=une culture dominante. Est-il requis que l=Europe reste aussi fidèle à cette histoire-là en cherchant encore et, cette fois, de l=intérieur d=elle-même, à >extirp[er] Ala racine de diversité@=?

Legrand has recorded his views on the method of comparative-law study in numerous writings. He has in particular - as will have become clear from what I said previously - vehemently opposed a European civil code.
 Basically he is against the unification of law because this amounts to the production of uniform formal rules without taking account of the local legal cultures in the different Member States of the European Union, and also because unification does not do justice to the intrinsic value of the legal systems now existing within Europe. This is a clear expression of postmodernism: the emphasis on the importance of what evolves locally and diversely and has its own >narrative=.

The great difference between Jayme and Legrand, as I have already said, is that the antagonism between modern and postmodern thinking about comparative law that is so much to the forefront of Legrand=s thinking is completely absent from Jayme=s writings. This also explains why Jayme=s thoughts incline one to reflection whereas Legrand=s thoughts seemingly invite contradiction. Legrand is ostensibly correct in emphasising that law may not be viewed separately from the culture, in particular the legal culture, in which it exists. But is this denied by modern comparative lawyers? I know of no comparative lawyers today who would still defend the notion that what is compared is limited exclusively to the rules, although it is naturally the law in the sense of the entire body of rules that determines the subject of comparative law. A comparative lawyer who is aware of the cultural, social, economic and ideological ties of the law knows sufficient to be able to practise comparative law responsibly. The extent of the awareness that can be expected of comparative lawyers and that must be reflected in their research depends among other things on whether the legal systems that are to be compared are closely related to one another or, on the contrary, belong to markedly different cultures. In the latter case comparative lawyers should have a deeper awareness of cultural differences than in the former case. However, this is all that is expected of them; they are not required at the same time to double as a cultural anthropologist, economist, sociologist or philosopher.
 Or, to quote the words of Kötz: >Legrand mag recht haben, wenn er die Juristen für blind hält. Aber hätte er nicht andeuten können, daß die Rechtsvergleicher wenigstens auf einem Auge sehen und deshalb unter Blinden die Köninge sind?=

In other words, the crux of the matter is that the law should not be regarded by the comparative lawyer as an autonomous world in which efforts are made to reach sound conclusions exclusively by logical reasoning through comparison of formal rules (whether laid down by statute, developed by the courts or included in standard contracts).

5. Adequate comparative legal analysis

5.1. The practice of comparative legal analysis

Allow me, before dealing in a more general sense with the practice of comparative legal analysis, to give some examples of the difficulties which a comparative lawyer may encounter. First and foremost, there is the difficulty of ascertaining the content of foreign law. Let me take as an example the experience I gained as a lawyer working for the Notarial Legal Office of the Royal Notarial Society. When, as a consequence of a rule of private international law, a notary has to apply foreign law, he has the task of establishing the content of this foreign law as well as possible.
 However, this may be highly problematic for various reasons. For example, there may be language difficulties or an absence of source material. Another problem may be that the legal system to be applied no longer functions de facto as a result of civil war or revolution. The Cultural Revolution in China, for instance, caused so much unrest that it was exceptionally difficult for foreign lawyers to obtain proof of, say, the Chinese law of matrimonial property. Another example that I can give is drawn from the experience I have gained in my work as adviser to a number of law-reform projects. The main purpose of these projects is to provide expert support, in particular in comparative-law matters, to committees engaged in the review of private law in countries that are making the transition from a planned economy (with the attendant Communist dogmas) to a Western market economy. In one of these projects I was called on to discuss the draft (already revised) of the Civil Code of the relevant country with the members of the legislative commission responsible for the draft. The text I was actually discussing was a German translation of the Code, and I was working through a Russian interpreter with whom I conversed in English. English was also the language spoken by the various foreign advisers (from the Netherlands, the United States and Germany) among themselves. Fortunately, I was occasionally able to consult with the interpreter also in Dutch about what I meant by a particular English term, because he had been raised in both Dutch and Russian.

I expect that you can imagine vividly the difficulties I have just described, which can hardly be defined as anything but dilemmas. What should I have done in such a situation? In cases where the foreign law cannot be ascertained, reverting to Dutch law as the lex fori is sometimes a sound course of action. But this option was not available to me in deciding whether or not taking part in the law-reform project I just mentioned was responsible. The choice that confronted me was either to stay away on the grounds that the likelihood of misunderstandings was too great or, while fully realising the intellectual dangers, to engage in the discussion in order to be able to provide at least some of the assistance that had been requested. I chose, unhesitatingly, for the latter option. Using their knowledge - partly obtained from comparative-law studies - of the law of property in a number of European countries, the foreign advisers were able to make a contribution to the debate within the legislative commission as to whether a positive or negative system for, among other things, the transfer of land and dwellings should be introduced in the relevant East European country.

5.2. Comparative legal analysis: Between ideal and reality

Comparative lawyers who take their work seriously are inevitably confronted by the dilemma posed by the gap between what, ideally, comparative law should be and what, in practice, comparative law often is. Whether we try to distinguish the comparative-law method from the juxtaposition of legal systems as such, or to distinguish >pure= comparative law from >practical= comparative law (which, actually, should not even be labelled comparative law), the dilemma between the theory and practice - between the ideal and the reality - is always present. The question is how we should resolve the dichotomy between the ideal and reality, in particular in such a way that a responsible balance is struck in practice. It seems to me that endeavouring to achieve adequate methodological purity is a more fruitful approach here than classifying practical comparative law as >non-pure= and dismissing its results as irrelevant. The ideal method of comparative legal analysis provides the comparative lawyer with information about the problems he can expect, how he can avoid or solve them and, more generally, what can at least be required of him in terms of awareness of the dichotomy between theory and practice. As Legrand has argued, it is of great importance that comparative lawyers should also, as far as possible, compare cultural factors. What I greatly regret, however, is that the proponents of this view - and I say this with due respect for those who defend it - have the tendency to withdraw into intellectual isolation, where they may be able to find confirmation of the correctness of their positions, but at the same time leave those involved in the practice of comparative law to their fate.

For me, the comparative-law method is above all a source of inspiration and creativity, especially when it is employed in the development of a European private law as the object of jurisprudential research. Comparing alternatives and assessing their advantages and disadvantages is an instructive process for every lawyer. In such a process, which requires an open view of the world, particularly of globalisation, and a growing awareness of mutual dependence, there is no place for intellectual purism. What is needed here is the daring to take the risk of misunderstanding or being misunderstood - a daring that must certainly be based on efforts to achieve the ideal of comparative law, but is also characterised by an open attitude and a willingness to learn from past mistakes. To this extent my approach to comparative law could be described as pragmatic. It is also in keeping with what Hoetink recorded in various writings as his thoughts on the positive aspects of failing to comprehend, which he termed >productive misunderstanding=. In the 1920s, Hoetink asked himself, in essence, the same questions as Legrand is posing now, albeit - unlike Legrand - not out of intellectual pessimism. I would refer to Hoetink=s inaugural lecture >Over het verstaan van vreemd recht= (On comprehending foreign law), which he gave in 1929.
 In his view, it is not always true that the objective correctness of historical events is >necessarily proportionate to their practical usability=.
 This is a proposition that could also be applied to comparative law. Should this be correct, I would agree to its application, although the starting point should in my view be and remain that an attempt should at least be made to comprehend the foreign law as a lawyer from that country would comprehend it - albeit in the realisation that this will not always succeed, but may still yield worthwhile results.

It is therefore a matter of not claiming too much, but at the same time of not being satisfied with superficialities: the choices on which the results of the comparative studies are based should be adequate. The comparative lawyer should take sound decisions in the cognitive process by which knowledge is acquired. I am thinking in this connection of the choices made at various stages. For example, is a comparison of the legal systems of countries that can be regarded as constituting a >parent legal system= sufficient to be able to conclude whether or not a >European principle= exists? Are secondary sources sufficient? Is publication of the results in a language other than one=s mother tongue too great a leap? The choices and decisions that confront a comparative lawyer during his research are, in my view, the most essential issue from the point of view of methodology.

The making of such choices is a theme that is rightly approached with great caution in the Dutch literature on legal theory. Whereas, for example, one of the best known Dutch textbooks on the doctrine of the making and interpretation of law in the private-law field (Scholten=s >Algemeen deel= (General part)) formerly dealt with the great value of decisions - albeit mainly judicial decisions - as the synthesis of rational/intellectual, intuitive and emotional arguments,
 the new version of the General Part by Vranken only treats the reasons given for the judicial decision as ultimately being of value.
 The decision-making process - as a manifest expression, here too, of postmodern thinking, in which no claim to absolute truth would be appropriate - is reduced to a reasoning process. What significance do these views have for a comparative lawyer obliged to make choices in the course of his work? I fully realise, of course, that Vranken in particular has limited his General Part to a study of the position of the judge and his or her thought processes, especially analysed from the position that the judge is bound by procedural law. But is the thought process of judges and the decision they have to take really so different from, say, the thought process and the choices of other lawyers, such as those involved in the practice of comparative law? The necessity of choosing between what should happen ideally and what is feasible in everyday reality is something that is familiar to every lawyer. And whether one is bound, like the judge, by the rules of formal procedural law or, like the comparative lawyer, by the rigid methodological requirements of the academic thought process is immaterial. In my opinion, however, reasoning alone does not justify a decision since it does not show whether the decision is adequate. No matter how much a decision may have been reasoned, discussed and critically thought through, it may still be quite wrong. And this is, after all, what it is ultimately all about: taking the decision which, according to one=s own conviction, is the best substantively - and not the wrong one - and what criterion should be applied in deciding whether a decision is the best one!

An adequate solution must therefore be chosen on the basis of the ideal method advocated by modern or postmodern comparative law. For this purpose, an adequate solution is one that strikes the right balance between this ideal and what is practically feasible. In answering the question of what must in practice be regarded as an adequate solution, account must be taken among other things of the following aspects: (a) the object of the comparative study, (b) the area of law to be studied, (c) the nature of the problem chosen, (d) the extent to which the legal systems being studied are related to one another, (e) the accessibility of material about the relevant foreign law and (f) the necessity in, say, social, economic or political terms of achieving results quickly. If one is studying, for example, the possibility of establishing a single private law within the European Union (object), in particular a single European law of property (area of law), and more especially the question whether a single European law of hypothec is possible by means of a European regulation (problem), the research concerns related legal systems about which it is relatively easy to find material. Moreover, there will be little urgency to achieve results. In such a case the standards of accuracy to be met by comparative-law study will be high. I would immediately add that as much can fortunately be learned from the literature on the methodology of comparative law, it is possible to avoid the most inadequate decisions. And the same goes for those who have as yet had little if any contact with the comparative-law method. Finally, the search for what constitutes adequate comparative legal analysis will often occur in the manner described by Zweigert and Kötz with regard to the ultimate valuation of the results of comparative study (after indicating that an infallible methodology will probably never exist):

Vielmehr hat es den Anschein, als ob in der Rechtsvergleichung - wie auch in der übrigen Rechtswissenschaft, von der Praxis der Rechtsanwendung ganz zu schweigen - immer ein Restbereich bleiben wird, in dem nur Judiz, common sense oder gar Inspiration noch weiterhelfen. Denn wo es um die kritische Wertung geht, um die Frage nach der besseren Lösung, wird das entscheidende Kriterium oft allein die praktische Evidenz, die unmittelbar einleuchtende Sachgerechtigkeit sein können.

5.3 Application of the above: Dilemmas and choices

in the development of European private law

A research theme which I hope to concentrate upon in the years ahead is European property law. Traditionally, the law of property is regarded as one of the most difficult areas in which to achieve harmonisation, let alone unification. Various reasons can be given for this. The law of property is concerned directly with the distribution and transfer of property within a society and therefore directly affects the ideological principles underlying this society, in particular the economic order. For example, there was and is a fundamental difference between the concept of ownership as recognised in Western Europe, Australia, North and South America, African countries such as South Africa and Asian countries such as Indonesia and the so-called >socialist= concept of ownership that existed in Eastern Europe and the former Soviet Union and still exists in countries such as China and Cuba. But the law of property also affects directly the history of the division and transfer of property. The concept of ownership recognised in continental Europe is unitary and part of a codified list of absolute rights. As such, it contrasts with the Anglo-American approach, which is the product of literally centuries of case law and is based on ownership fragmented at various levels. Each of these two approaches has its own merits, and it is not possible to say that one is better than the other. The dilemmas to which this gives rise in the course of research designed to bring about a single European property law are obvious.

The ideological differences have clearly diminished in importance, although they have certainly not disappeared. By contrast, the conceptual differences within Western property law have, if anything, increased. Questions that arise in this connection include whether the fragmented ownership known to Anglo-American law - with its own specific approach to the relationship between the law of property and the law of obligations
 - can be fitted into continental European law and whether, as a consequence of the creation of a European internal market, a uniform law on security rights is possible. Other issues that certainly need our consideration go beyond the distinction between common law and civil law and concern matters such as whether rights of ownership can be claimed in relation to information and if so by whom. An example is information possessed by an employer about an employee (or vice versa) or by an insurer about an insured (for example DNA data), and another involves the information that is transmitted in the free (or not so free?) space of the Internet
.

Let me now apply the foregoing to the relationship between common law and civil law. Do the differences that exist between them obstruct the conduct of research that focuses on the development of a European law of property? How can worthwhile comparative research be carried out in practice in the field of property law? Suppose that one takes the former question as a research theme: Do the legal systems of the Member States of the European Union (or possibly of the European Economic Area) provide sufficient common ground on which to base a >European= law of property? First of all, I should say that this question - like so many others relating to European private law - is couched in terms that are far too general and should therefore be subdivided, at least for the time being, into separate questions. Only by a process of answering the subquestions will it become clear what the more general questions are and how they can best be approached. To expect an answer in the short term to the general question I have just formulated would be asking the impossible of a researcher (or even a team of researchers), if only because of the overwhelming quantity of material that would have to be studied. In saying this I would certainly not wish to suggest that studies of this kind have no value. However, the answers they yield will tend to be of a provisional and exploratory nature rather than definitive. The subject matter is simply too complex to be able to answer once and for all questions relating to the basic principles of the law of property. If there were a real desire to use the results of a comparative-law study to draft, say, a European directive, I believe it would be better to start by ascertaining in what areas there is a need for a European law of property and then design the study accordingly. One area in which such a need is perceived is the law on security rights. This is true of security both in relation to movables and rights of action and in relation to registered property. Given the increasing volume of commerce within the European Union, including the financial services provided by the banks, there is a danger that it will become a matter of chance what law governs, say, the security provided by a buyer to a seller. In such a situation, it is worthwhile ascertaining whether the law on security rights in the various Member States can be coordinated in such a way that the business community is no longer obliged to spend time and money seeking advice on the question of what law governs a relationship and ascertaining the nature of the applicable law. The study could be narrowed a stage further by confining it to the law on security rights in relation to movables and rights of action, disregarding security rights relating to registered property. Within the framework of such a narrowed study, more general questions could be raised. Take, for example, the English law on security rights relating to immovables. This is so closely related to the English law of real property that it would be necessary to consider whether our concept of an >absolute right= is not so closely tied up with our law of hypothec that there is no common ground with English law (which is based on the concepts of estate and tenure under common law and equity and has no fixed number of absolute rights). To answer this question, a comparative lawyer must not only make a detailed study of the legal systems in force but also consider both the direction in which Europe is to evolve (as a federation or as an >Europe des Nations=) and how these differences came about. I am therefore convinced that a historical comparative-law approach would be a good opening, certainly in the field of European property law.
 This type of study will ultimately show whether it would be feasible, for example, to develop a European law on security rights in the area of registered property.

I should like to mention here two approaches that I would certainly not like to see adopted because in my view they are too rigid and would therefore tend to obscure rather than shed light on the developments. The first is that when studies are carried out in the field of European private law, there should be no a priori assumption that its development is a given owing to the unification of the European internal market. Enthusiasm for the development of European private law - an enthusiasm that I fully share - must not close our eyes to the differences that exist in practice. For example, the conclusion that there is, for the time being, no sufficient common basis for any form of unification in a particular area of law may be perfectly justifiable. To this extent Legrand is right when he warns that a European civil code may prove to be a Procrustean bed for the various legal systems within the European Union. There must be scope to conclude that the systems differ so greatly that substantive unification is impossible and that the solution must be sought in the realm of private international law. Second, such a study should not be based on the a priori assumption that a kind of hypothetical market of legal rules exists from which the one that will ultimately serve as the European legal rule can be chosen. In this approach legal rules (and sometimes even legal systems) are viewed as alternatives capable of being assessed in legal practice in terms of their economic efficiency and hence their desirability as a solution. Allowing judges and arbitrators to experiment with the rules found in the legal systems of the Member States of the European Union in order to determine which are the most efficient may possibly be an interesting idea as an abstract theoretical model, but will, I am firmly convinced, find no support among comparative lawyers.
 The result would, after all, be a large degree of legal uncertainty, precisely the situation to which the advocates of a European private law usually wish to put an end. It should also be realised that conducting experiments by reference to this kind of model based on American law and economics theories in the countries of Central and Eastern Europe that have requested membership of the European Union may also have a disastrous effect on their economies and hence gravely jeopardise their political stability. I would not wish to suggest that experimentation is pointless, merely that it should occur not at the beginning but at the end of the study and be confined to a limited area of law in a socially and economically stable situation.

6. In conclusion

The dilemmas that confront comparative lawyers should be resolved by means of choices that are adequate: that is to say, the choices should be sound, but need not necessarily be described as the only correct ones. In view of the enormous quantity of material to be studied by comparative lawyers it is sufficient if they observe certain minimum requirements in their legal analysis and try, above all, to solve their problems adequately. This is one of the insights I have obtained through the study of postmodernism.

Another insight concerns the following. Questions regarding the comparative-law method as such often lead unfortunately to >all or nothing= reactions: either comparative lawyers treat the questions so seriously that they no longer get around to undertaking - or dare to undertake - practical comparative studies, or they view the questions as so alien to the practical world that it is better to let them well alone. I have tried to adopt a middle course. Essentially, this means that comparative lawyers should not only expressly observe various substantive standards when undertaking comparative analysis but should also explain their procedure. Above all - and this is what I mean by >adequate comparative legal analysis= - the thought processes involved in the comparisons should be guided by what Chiba has termed - in his book Legal Pluralism: Toward a General Theory through Japanese Legal Culture - a >balanced spirit of comparison=.


Mats Pemer

Developing a sustainable compact city in Stockholm, 

Sweden

1. A planned city

Stockholm is a developing capital city and one of the leading wireless communication cities in the world. Stockholm’s position as a node in the Baltic region is promising for the future regarding the possibilities for development in the eastern parts of that region. Stockholm has a unique character as a city of green and blue – large preserved green areas and blue waters around the islands the city was built on. This unique character is very important as a basis for the future development. It forms a prerequisite for the city, which is, we believe in Stockholm, an important factor when people choose to live and work in our city. But the attractiveness also demands good conditions for business and visitors, for housing and cultural events. Therefore our goal is to continue to develop the city while these unique characters at the same time are preserved and enhanced. 

Today’s Stockholm is very much a result of planning efforts and development strategies during the last century. From the 20`s the city took active part in providing people with affordable and decent housing. An important part of the strategy was to buy land for development and also to preserve areas for recreation purposes. The strategy and the planning goals were inspired by modernistic ideals with clear physical separation between dwelling, work and business areas, following the principles of zoning. In the beginning of the 50’s a city-wide comprehensive plan was made that lined out a strategy for the growth of the city. New suburbs were planned along metro lines like pearls on a string. Each suburb was designed as a neighbour​hood unit with a social and commercial core, high density housing close to the station, and in the periphery lower density housing together with self-built one-family homes. A green structure was established with green areas and parks di​viding the neighbourhoods. 


Another important part of the strategy to develop a modern liveable city was establishing large-scale systems for heating, sewage and waste treatment. Major investments were made in this field and thanks to them the water today is so clean that you can swim in the middle of the city. Major investments were also made in establishing an efficient public transport system, based on a network of metro lines and commuting trains. The idea was to make it possible for people to live pleasantly in the suburbs and take the metro to work in the city centre or in designated work areas. The planning strategies from the 50’s served the develop​ment of Stockholm well during several decades, providing people good housing conditions and a healthy environment. The result was good, but they do not meet today’s needs of developing a sustainable city. 

2. Strategy for the 21st century

Today the city is facing new challenges in creating a modern sustainable city for the next century making it obvious that the old strategies in many ways have become obsolete. There are several reasons for this. The environmental issues came into focus during the later decades of the last century, very much as a result of increasing car traffic. Since the city decided to protect valuable green areas there was little land left possible to develop within the city borders, still the city was growing. Industries moved out from the city and left behind more or less abandoned land. Many of the quickly built large-scale suburban areas from the 60’s and 70’s had developed social and ethnical problems. There are today clear tendencies of an increasing social and ethnic segregation. During the last decades the figures of housing construction have been on a low level, comparing with the figures from the 60’s and 70’s. As a result of this and of the tendencies towards smaller households the demand for new housing is increasing since the 90’s, as is the need for facilities for enterprises mainly in the quickly growing information technology and information businesses. 

This situation provides opportunities as well as challenges. Obviously there was a need for new planning strategies and as an answer to this Stockholm City Plan 99 was adopted by the City Council in October 1999. A broad discussion among citizens, organisations, lo​cal authorities, companies, governmental authorities was part of the process in making the plan. At public meetings and exhibitions all around the city citizens gave their opinion about the plan. The aim of the City Plan 99 is to “build the city inwards”. The new strategy is not to use virgin land for new development, but rather reuse already used land. Today, for one reason or another, lots of land is not as well used as it should be regarding its attractive location close to the inner city or as it constitutes a node for local and regional communications. The City Plan 99 aims at achieving sustainable urban development in accordance with the commitments of the international community reflected in the Habitat Agenda (in particular in its paragraph 43). 

Urban development areas connected with public transport. In the plan a number of urban development areas are pointed out, most of them constituting a circle around and close to the inner city.  In these areas the city plans to develop mixed-use areas with attractive housing, business facilities etc. The idea with these urban development areas is to reuse and redevelop old partly abandoned industrial and harbour areas and also take advantage of already existing investments in infrastructure. Several of these urban development areas are or will be connected with a new fast tram system “Tvärbanan” which serves as a connection between the radial metro lines going from the suburbs to the inner city. This tram system is the first effort in Stockholm to establish a peripheral heavy public communication link and it will open new possibilities to develop urban nuclei in the nodes where the tram connects to the metro lines.

3. Environmentally friendly mixed-use urban development

The first of these development areas is Hammarby Sjöstad, “Hammarby Sea City”, a new part of inner Stockholm where the focus is on the water. This run-down port and industrial district is being transformed into a modern, ecologically sustainable part of the city. Hammarby Sjöstad is Stockholm’s largest on-going urban development project. An old dockland and industrial area is being transformed into a modern city area that will form a logical extension of Södermalm, with 8, 000 apartments housing a population of 20,000. After completion of all parts of the project in 2010 there will be 30,000 people living and working in the area. 

Environmentally Hammarby Sjöstad will be a well-planned area with its own recycling model and its own local sewage treatment plant. Hammarby Sjöstad will have an inner-city character with new, exciting architecture, establishing classic urban qualities in a modern shape. Hammarby Sjöstad marks a turn-around from the policy of building suburbs to a policy of re-establishing urban values including streets with shops and restaurants, meeting-places and a mix between work and living. Unique qualities and opportunities flow from the waterside location and the proximity of both the inner city and the Nacka Nature Reserve. In a further response to environmental concerns, Hammarby Sjöstad will be well provided with transportation options including the Tvärbanan tramline, ferries across the Hammarby Canal, and car pooling arrangements. Plans also include a highly developed network of pedestrian and cycling paths.

Another quickly developing area within the inner city is Lindhagen City, named after the famous city planner from the late 1800`s. Here some of the most advanced companies within the telecom and internet business sphere are establishing their head offices for the european and nordic markets. Within the area also Pharmacia, one of the worlds largest firms in biotechnology, has one of its most important research facilities. This area will be completed with new housing in an excellent position close to public transport and to the water in the northwestern part. Also in this area there is a stress on establishing urban values. Lindhagen street, now designed as a road for heavy commercial traffic, will be developed as a boulevard. 

4. Kista Science City – the “wireless valley”

Kista is one of the worlds most important IT-clusters. Firms as Ericsson, Nokia, Intel, Microsoft, Motorola have chosen to locate their development in wireless telecom and wireless Internet to this area. Kista is the result of the 70´s planning activities. It is from the beginning an industrial area, divided from a residential area by a motorway. Parts of this residential area are among the disadvantaged living areas of Stockholm, as are the suburban areas south of Kista.


The city is now working with a project to transform these areas to an attractive place for work and life. New physical connections like public transport and roads are important to make the availability better, e g an extension of the Tvärbanan tram line is planned in an effort to over-bridge cultural and ethnic barriers existing in the area. Also social and ethnic connections are essential. A co-operative program with job matching between the growing advanced IT-industry in Kista and the housing areas south of it has been successful in providing jobs to unemployed people, mainly immigrants, and providing the firms with competent staff. 


A landscape park is planned with the aim to knit together the developing Kista area with poorer suburban areas south of it. The idea is to promote social connections. Kista is located in the northwestern parts of Stockholm. It will be designed to be an ecological and cultural park with meeting-places like restaurants and recreation facilities. The development of Kista is very important also for the development of the surrounding municipalities. It is essential to establish planning in co-operation between several municipalities and also in close dialogue with different interests and the inhabitants in the area. Such co-operation has started looking at developing new public transport within this greater area.

5. Creating a network region for work and life

Stockholm has in international comparison good figures regarding the modal split.  70% of the people travelling to work from the suburbs to the inner city use public transport during rush hours. This is a result of the investments in public transport and also subsidies to keep down fares. The aim is to keep that figure and if possible make it even better, which is a real challenge regarding the fact that the number of private cars are increasing. To do so we believe that it is essential to develop quite concentrated areas, mixed-use, close to public transport, which makes the use of private cars unnecessary and inconvenient.

A further spread of the urban sprawl is not positive from a point of view of sustainability. On the other hand a network of fast regional and commuting trains make it possible to develop a multi-core network region of smaller and bigger towns and cities around the Mälar Valley, wich is the larger region of Stockholm, comprising three or four counties. Developing a multi-core region served by a train system like this could make it possible to avoid further development of edge cities served by cars. This train network is under development. The first part, the Svealandsbanan, which knits together towns like Eskilstuna, Strängnäs and Södertälje with Stockholm, is a great success. The railway makes it convenient to travel daily the110 kilometres from Eskilstuna to Stockholm. The passenger figures are widely over the prognoses. And, the car traffic on the motorway parallell with the railroad is decreasing. 

The success for the new train routes points to further railway development. The “European Corridor” is a project maintained in co-operation between nearly forty cities, municipalities and regions in southern Sweden, eastern Denmark and northern Germany for a high-speed railway from Stockholm via Copenhagen to Hamburg. This high-speed railway constitutes a backbone in a mega-region where about 5 million people live in the Swedish part. The high-speed railway is the main part in a system of inter-city, regional and local trains that connect the different sub-markets in the whole region. It will play an important role in connecting the Baltic area with the northern parts of the European Continent. It is essential to maintain and develop environmentally sound, sustainable, cheap and effective transports which are necessary for the development of the Northern Europe region. We are convinced that in today’s IT-era the demand for personal meetings will rather increase than decrease.  

6. Preserving and developing the green structure

Unlike many other metropolitan regions, Stockholm has retained a great deal of its natural and cultural landscape. The waterways, Lake Mälaren and the inner archipelago of the Baltic Sea, contribute to the city’s character as do the green open land areas and greenways, all over present in the city and integrated into the built-up environments. The green structure is important for health and recreation of people living in Stockholm; it allows us to experience natural qualities and scenic beauty in the city, caters for a rich flora and fauna, creates a good urban climate and provides a basis for a sustainable city.


Stockholm City Plan and the Green Map have been parallel projects. On the basis of the guidelines of Stockholm City Plan, the Green Map goes further and defines the green qualities for the Inner City Area as well as the suburbs. The Green Map defines the values of parks and green areas. It is divided into an ecological part, based on a biotop mapping showing bio-diversity, and a socio-cultural part based on a ”sociotop map” which is the result of a communicative process involving citizens. A ”sociotop” can be defined as ”a place for human activities and experience ”. 


According to the national planning legislation there are clear rules how to manage consultations during the planning process with people concerned of a planning project. Stockholm has a tradition since several decades of dialogue and discussions with the inhabitants about planning issues. This dialogue process needs continuing development to enhance democracy and the citizen’s engagement. In the late sixties and early seventies suburbs were built as a part of the national "million programme" according to which one million new apartments were to be built in Sweden during a period of ten years. The objective was to get rid of the still heavy housing shortage, and generous governmental housing subsidies fi​nanced it. 


Suburbs with large-scale apartment houses were built along metro lines. The local environment was often poor. On the other hand the flats had excellent standards regarding space and contained all technical equipment you could need. In the seventies many of these large-scale suburbs were drained from tenants who were able to move to own houses. This lead to empty flats, economic problems for the housing companies and a growing social and ethnical segregation. Moreover it was soon obvious that the building quality of the quick-built high-rises was not too good. Upon that the large unemployment in the nineties has lead to increasing social problems in the "million programme" areas.


With the aim to solve social and ethnic problems in large-scale suburbs the City manages the Outer City Programme in co-operation with the tenants, supporting them in their own efforts to improve their situation. A result is that the built environment and the design and standards of the buildings has been largely improved following tenants initiatives. Stress has also been put on education and job matching in co-operation with companies to improve the inhabitants’ situation with some good results. 

7. Environment and democracy

During the autumn of 2009 a number of round-table discussions were held with environmental organisations, construction companies, building administrators, road users, young people, local residents and corporations. The objective was to identify the views of city residents and certain strategic groupings as to how Stockholm, by applying a new Environmental Programme, could work towards sustainable development while at the same time opening up new channels for continuos dialogue. During these talks participants were asked to express their own opinion based on personal experience. 

As a result of this process, certain aspects have emerged as a number of areas that are of central concern to the inhabitants of Stockholm. Resources must be handled more efficiently. Travel and transportation must be adapted to environmental needs. Food must be healthy and wholesome. Green areas within the city must be protected. The local infrastructure must be suited all forms of traffic. This reflexes thoughts and wishes of Stockholm inhabitants and will be an important input to the ongoing work with the environmental programme. Since public awareness of environmental issues has grown, it is no longer sufficient to consider environmental issues solely from the viewpoint of the administration. Certain aspects of the environmental programme call for active participation by the inhabitants themselves.

Rolf Reiner

Regional innovation strategies beyond Lisbon targets: improved regional innovation through cluster management

1. Introduction


The European automotive industry is presently undergoing a period of turbulent change marked by increasing global competition and a far-reaching transformation of the supply chain. Facing the increasing cost pressure, the European car manufacturers transfer more and more responsibilities to the supply industry and pass the cost and innovation pressure down to the supply chain. This pressure becomes particularly severe at the lower tier level of component and part suppliers. Enterprise clusters have proved an adequate framework for responding to market pressures and increasingly demanding requirements from the leading companies. By joining forces and learning from other partners from the supply chain, small and medium sized suppliers become more competitive. In facilitating enterprise access to resources such as technology, qualification, information on market requirements and business support services, clusters enable suppliers to master more complex challenges. Considering the proven track record in supporting the supply base, suppliers associations and regional development policies have promoted the development of regional clusters in a number of European regions.

2. Background

Car manufacturer (OEM) and suppliers dominate the economic structure and employment in Stuttgart Region. The automotive industry plays a key role in the economy of the Stuttgart Region, accounting for a sixth of all local jobs - some 180,000 employees. With respect to geographic concentration, density of companies and specialisation, Stuttgart Region is the leading automotive region in Germany. Besides DaimlerChrysler and Porsche approximately 300 suppliers are located in the region, companies of different sizes ranging from SMEs to concerns like Bosch, from small automotive-design offices to Bertrandt AG, a leading engineering company. Different from other automotive regions, many of the suppliers still are independent companies, which are not part of any corporate group. The concentration of companies influenced the establishment of numerous automotive related research institutes as well as research at Stuttgart University.

At the beginning of this century, WRS started support of cluster management activities in order to foster innovation and economic development within the region. Through the competence centres program, especially sub-clusters of the automotive sector (e.g. Mechatronics, Fuel-cells, Logistics) gained stronger networking and advanced access to (public) research and development. Furthermore, WRS established the "Automotive Dialogue Initiative", "SKS-Automotive" and "Mobility Office". Upper Austria has the strongest economy of Austria's nine federal states. With around 16% of the national population, Upper Austria provides 25% of total national exports. Two-thirds go to the Member States of the European Union. Upper Austria is a top European Region in the fields of technology, education and employment. An active labour market policy has facilitated an unemployment rate of currently 3.6%. 

The Automotive Cluster (AC) was founded in July 1998 and represents the largest super-ordinated network of leading industrial companies and their direct and indirect suppliers in the road vehicle area, which includes cars, trucks, special vehicles and motorcycles. The AC activities focus on the expansion of the existing strengths of its partner companies and the long-term protection of competitive strength. This is intended to answer major challenges, such as cost pressure, over-capacity, falling prices as well as production and innovation cycles that are constantly growing shorter. The companies in the cluster have a turnover of 16.2 billion Euros (7 billion in the automotive sector) with 81.000 employees.

Pannon Automotive Cluster has been established with the active participation of Hungary's largest automotive enterprises and the support by the West Transdanubian Regional Development Council. Industrial Founding Members are Audi Hungária Motor Kft. - Magyar Suzuki Rt. - Opel Magyarország Jármugyártó Kft. - LuK Savaria Kft. - Rába Holding Rt. Service Provider Founding Members: Citibank Rt. - Ipargazdasági Kutató és Tanácsadó Kft. The Hungarian Ministry of Economic Affairs joined as an active sponsor. PANAC constitutes a network based on civil law, which has been created and operated for shared goals. As far as the operating frameworks, it is not a legal entity but operates as the PANAC Division of the West Transdanubian Regional Development Council.

3. Services and tools for regional cluster management

To maintain Stuttgart Region’s leading position in technological areas in the long term it is necessary to identify trends at an early stage and respond flexibly to them. It is therefore one of the key tasks of WRS to ensure that companies located in the area enjoy the conditions required for innovation. By establishing and maintaining regional networks and industry clusters, and by forging links between business, the education system and the research community, WRS focuses on enhancing the region's economic and structural strengths. The main approach of WRS to promote R&D and Innovation activities comprises promotion via dialogue, facilitating access to subsidies, improvement of regional knowledge management, workshops for continuing education as well as financial support for technical innovations. This approach is primarily met by supporting economic clusters and thematic regional networks. 

Further examples of services successfully delivered by the cluster management organisations in Upper Austria (Automotive Cluster section of Clusterland Oberösterreich GmbH) and Hungary (Pannon Automotive Cluster – PANAC) will be briefly presented. The network manager turned out to be the most important element of cluster supporting structures. He sets up and cultivates the network, keeping the partners’ participation and the transfer of know-how alive. He is also responsible for the most important process: The communication between the partners, which should be moderated by the network manager and supported by appropriate communication platforms. The most important constitutional element is the existence of a legal body for the network (e.g. an association) to ensure the partners’ commitment for financing and (net-) working. The most important task is initiating concrete projects to ensure the partner’s perception of network advantages. The sustainability of the different concepts is directly determined by the operational management which gives every strategy life.

4. Outlook

Cluster management and regional cluster policies are one of the priorities contributing to Lisbon objectives. Therefore, DG Enterprise and Industry is supporting a number of networks under the Europe INNOVA initiative dealing with the further development of cluster management techniques and services. Valencia (Spain) hosts the first Europe INNOVA Conference “Re-innovating Europe: Challenges for clusters and innovative businesses” on 26-28 November 2006. This conference brings together policy makers, cluster managers and researchers from all over Europe to discuss and exchange recent developments in cluster management. Clusterland Oberösterreich GmbH, PANAC and WRS GmbH are members of the Europe INNOVA cluster network BeLCAR.

Balázs Varga

The Carpathians Euro-Region perspectives

1. Administrative units

As a consequence of the peace treaties of Trianon all the countries of the Carpathian basin at present show a kind of anachronistic nationalism as the agreement severed natural regions of the past, cut in half organic communities and attached these units, unviable in themselves, to countries which are hostile to each other. The present paper aims to present those of the regional initiatives launched outside of Hungary's borders in the last few decades which have proved functional as well as the Euro-regions that concern our country. It is characteristic of Euro-regions that they do not have a local government or political power of their own, their activity falls in the range of competency of the local and regional authorities that constitute them, and they do not form a part of the official regional statistical system of the EU (NUTS). They also show a wide variety in terms of their structure. Some consist of administrative units of the same level (Carpathians Euro-Region), others comprise cities, towns and other units, like the Danube-Körös-Maros-Tisza Euro-region.

2. International cooperation
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The Carpathians Euro-Region was established in 1993 in the form of an inter-governmental co-operation involving five countries: Hungary (Borsod-Abaúj-Zemplén, Hajdú-Bihar, Heves, Jász-Nagykun-Szolnok és Szabolcs-Szatmár-Bereg counties), Poland (Rzesow, Przemysl and Krosno provinces), Romania (Bihor/Bihar, Botosani, Maramures/Máramaros, Salaj/Szilágy, and Suceava counties), Slovakia (Kosice/Kassa and Presov/Eperjes districts) and the Ukraine (Lviv, Zakarpatia/Kárpátalja, Ivanofrankivsk, Csernivci districts). Its characteristics are a low standard of development and a peripheral position, as well as plurality in terms of language, religion and ethnicity.

In 1994, as a result of grassroots co-operation and the support of innovative local communal initiatives, a body called the Carpathians Foundation was established. Its two most important programmes are the award entitled ‘Best Local Government Practice in the Carpathians Euro-Region' which is a form of recognising innovative practices of local governments, and the Integrated Regional and Community Development Programme, the aim of which is to rejuvenate the rural districts of the Carpathians. Danube-Körös-Maros-Tisza Euro-Region was set up in 1997 with the participation of Hungary (Bács-Kiskun, Békés, Csongrád and Jász-Nagykun-Szolnok counties), Romania (Temes, Arad, Hunyad and Krassó-Szörény counties) and Serbia (Voivodina Autonomous Region). Its aim is to widen co-operation between local communities and local governments in the fields of business, education, culture, science and sport. In contrast to the Carpathians Euro-Region, DKTM Euro-Region aims to fund itself from EU sources. The future of these two Euro-Regions is determined largely by the expansion of the EU and of the Schengen Agreement which is expected within a few years. The latter is likely to cause serious difficulties in keeping in contact within the regions.

While along the Eastern borders of Hungary we saw the emergence of Euro-Regions, along the Western frontiers regional initiatives take a different form (Alps-Adriatic Workshop, Jövõrégió/Future Region, Centrope). Alps-Adriatic Workshop was set up in 1978 and by the 1990's came to include provinces from Northern Italy and Austria, Western counties of Hungary, the Western part of one-time Yugoslavia and even Bavaria. According to its Articles of Association its task was no more than ‘to discuss and align affairs of the members in an informative and professional fashion.

Problems given special focus are the following: transport across the Alps, sea ports, energy production and transmission, agriculture, forestry, water management, tourism, environmental protection, regional landscape cultivation, preservation of cultural and holiday belts, regional landscaping, local development, cultural relations, connections between academic institutions.

3. Future region

Jövõrégió/Future Region was established in 2002. It comprises Croatia, Slovenia, Austria's Burgenland, Karinthia and Steiermark provinces, the Hungarian counties of Gyõr-Moson-Sopron, Vas, Zala, Somogy, Baranya and Tolna, Italian provinces of Friuli–Venezia–Giulia and Veneto and expresses the wish of the members to form a unified economic and social region with the process of European integration. The aim of the initiative is to establish better conditions for competition in the entire economic force field, but even in 2004 specific projects were still in the phase of planning. 

Centrope was set up as a response to the challenge represented by the Future Region, in 2003, on the initiative of Vienna and it comprises Burgenland, Lower Austria, the regions of Brno and Bratislava, as well as the North-Western corner of Hungary. Its main aim is to offer an attractive environment for investors in a region with a rich industrial and research potential. They are to take the necessary steps before the end of 2005, thus creating a European Region of model value. In order to further this process they have launched a number of pilot projects in which at least three of the four partner regions need to participate Hungary.

Cezary Tomasz Szyjko

Africa-EU renewable energy cooperation programme

1. Introduction

Africa and Europe have shared interests in an accelerated use of renewable energy resources. For both continents, renewable energy reduces dependency on fossil fuels, contributes to improved energy security and access, and is the backbone of a future low-carbon energy system.  The Africa-EU Energy Partnership (AEEP) reflects this shared interest and already comprises a number of specific actions and instruments that will expand the use of renewable energy. In order to give additional visibility and momentum to this, the joint statement between the African Commission and the European Commission, September 2008 suggests the establishment of a joint renewable energy cooperation program. The launching and implementation of the renewable energy cooperation program was further endorsed in the AEEP Action Plan and Road Map 

The programme, which will build on existing joint activities and initiate new ones, could mobilise the technology expertise and innovation capacity of Europe to build expertise and capacity in Africa towards the development of the vast and largely untapped renewable potential, and at the same time help build a significant new area for industrial trade and business cooperation between Africa and Europe over the coming years. The current draft AEEP Road Map outlines a process, in which consultations on the cooperation program with EU and African partners will take place during 2010 with a view to a launch early 2011. This note provides an outline of a possible Africa-EU Renewable Energy Cooperation Programme, as a first basis for discussion among the African and European partners. 

2. Context

The world is experiencing an era of simultaneous declining hydrocarbon energy resources, coupled with an increased quest for more energy sources to meet industrial, transport and household demand, particularly from emerging markets, and growing awareness and concern about the impact of climate change. The rapid expansion of the use of renewable energy is an essential component of a global approach to reducing the threat of climate change, to reducing vulnerability to energy price changes and to address energy security concerns. It also offers a forward-looking economic stimulus, through the prospects of the development of a new industrial sector, with corresponding economic and employment benefits. 

Africa and Europe have much to gain from a joint approach to the development of renewable energy. On both continents, renewable energy already plays an important role in energy supply, and both continents share a commitment to a significant expansion of the contribution from renewable energy in the energy balance. Recently, Africa and Europe reaffirmed their commitment to expanding the development of renewable energy during the establishment of the International Renewable Energy Agency, IRENA. A large share of IRENA’s currently 137 signatory states are from Europe (26%) and Africa (33%).

Globally, EU stands out as a world leader in renewable energy, with a strong scientific and industrial base.  Renewable energy is a key element in EU energy policies, both at the EU level and at the national level in many EU Member States.  Some MS actually have a substantial share of RE in their energy balance. This includes e.g. Sweden (40%), Finland (29%), Austria (23%) and Portugal (21%)
, while others like Germany and Denmark have made strong commitments (both targeting 30% by 2020)  to expanding the share of RE in their economy in the next decade. 


The share of renewable energy will grow substantially in the future. The EU Renewable Energy Directive
, adopted in December 2008, commits the EU to a binding target of 20% renewable energy by 2020, which is more than a doubling of the current level.  For all member states, this means a substantial increase in their national commitment. Apart from the contributions to improved energy security and climate change mitigation, the Directive sees renewable energy as important for the development of a knowledge-based industry in Europe, creating jobs, economic growth, and competitiveness as well as for regional and local development opportunities, rural development, export prospects, social cohesion and employment opportunities.  A similar scope exists for Africa. 

Africa covers a substantial share of its energy supply from renewable energy, notably traditional biomass (predominantly woodfuels), which accounts for 70-90% of primary energy supply of some SSA countries, and hydropower, which accounts for 45% of electricity generation in SSA. The use of biomass in open cooking fires, combined with deforestation from land clearance for agriculture, can lead to local fuel supply shortages, and the smoke is a source of many health problems; so the sustainability of biomass supply needs attention, as well as the introduction of improved cooking and heating appliances.  Furthermore, only a small fraction of Africa’s vast renewable energy potential is utilized - 7% of the hydro and 1% of the geothermal potential.  The hydro, solar, wind, biomass, and geothermal energy sources could easily cover all the continent’s current energy needs.


Some African countries already cover a substantial share of their energy balance from renewable energy, such as Kenya (81%) and Senegal (40%)
. Several African counties, such as South Africa, Egypt, Morocco, Kenya, Madagascar, Rwanda, Cap Verde and Mali have adopted national targets for renewable energy, and feed-in tariffs for renewable energy electricity have been introduced e.g. in South Africa and Kenya. Also at the continental level, Africa has made several political commitments to increase the utilization of renewable energy. In April 2008, participants in the International Conference on Renewable Energy in Africa
 agreed on a vision to scale up renewable energy development in Africa to enhance wider access to modern energy, strengthen the continent’s energy security as well as support its industrialization and socio-economic development. The Conference also adopted a Plan of Action for Scaling Up Renewable Energy in Africa. In February 2009, the AU Summit welcomed the Africa-European Union Infrastructure and Energy Partnerships, and committed to undertake to develop renewable energy resources in order to provide clean, reliable, affordable and environmentally friendly energy
.


Important African institutions, such as the African Development Bank
, stress that African countries, especially in Sub-Sahara Africa, need to make greater use of their huge, largely untapped renewable energy potential – especially hydropower, geothermal energy, solar and wind power, and more efficient utilisation of biomass. Even though the current level of investment is low
, things are moving. NEPAD I-STAP has included several large hydropower investments among its priority projects. AfDB’s Programme for Infrastructure Development in Africa (PIDA), and other AfDB programmes, are in the process of identifying priority investment projects in renewable energy, which also include small and medium scale hydro and biomass co-generation.  

Countries such as South Africa, Morocco, Egypt, Cape Verde, Ethiopia, Kenya and Tanzania are developing wind farms.  Geothermal investments are increasing in the Rift Valley area of Eastern Africa.  The pipeline of investments in Africa in hydropower, wind farms, solar PV and concentrating solar thermal electricity generation, geothermal power and biofuels confirms the potential for a future expansion of the use of renewable energy. 

3. Scope

The significant renewable energy potential of both continents and the shared commitment to an increased use of renewable energy in Africa and in Europe provides a good basis for a much more intensive cooperation on renewable energy. Africa and Europe already cooperate on renewable energy, e.g. through a number of EU financial instruments and bilateral cooperation programs, and through (still limited) private investments. The Africa-EU renewable energy cooperation programme will provide a stimulating framework and give further direction and momentum to this. 

The current cooperation on renewable energy comprises a number of bilateral projects and programs, typically addressing capacity building, enabling frameworks and demonstrations at the national and the regional level, and a number of investments co-financed by development banks and private companies. This includes the renewable energy investments supported by e.g. the Infrastructure Trust Fund, the Energy Facility, bilateral instruments and the European Development Finance Institutions. While the different actions are relevant in their own right, there is a large scope for doing more. The scope for renewable energy cooperation between Africa and Europe covers a wide menu of technical options, which can operate at the regional, national and local level, and covers large, medium and small-scale technologies. More specifically, the menu of technologies includes:     

· Electricity generation from renewable energy, including hybrid generation and embedded generation, from solar (including Concentrated Solar Power) , water (rivers, tidal, waves), wind (including wind farms) , biomass (including co-generation of electricity and heat, biogas etc.) and geothermal. The electricity can supply regional, national and local grids, as well as operate in mini-grids and off-grid systems.

· Renewable fuel production and use:  Solid, liquid and gaseous (including briquettes, ethanol, plant oil, methane and hydrogen) from renewable resources, including from biomass wastes and landfills. Apart from electricity generation, the fuels can be used for transportation and process heat.

· Renewable energy for heating and cooling, including sustainable and more efficient use of woodfuels, solar water heating/air conditioning.

· Improved active and passive building design and energy efficient architecture that is more appropriate to  African climates.

· Integrated systems and smart grids that enable greater use of renewable-energy based electricity.

The European resource base, experience and innovation capacity provide an opportunity for Africa to learn, and to adapt technology to suit Africa’s own requirements. Some “leapfrogging” of technology may be possible. For example investing in larger and more efficient wind turbines for grid-connected wind farm and advanced, decentralised generation of electricity and heat from biomass, which is increasingly common in Europe. Within the overall framework of the AEEP, there is scope for the programme to demonstrate stronger political commitment and provide a clearer profile and direction of the renewable energy cooperation between Europe and Africa. 

The programme offers a framework for doing more, by providing a better overview, more knowledge about renewable energy resources and options, and by identifying cooperation possibilities that are presently not well developed. In particular, the programme works for a much stronger involvement of the private sector in both continents. The programme will address the financing gap between public resources and actual needs, in order to bring on board and mobilize resources from financial institutions and the private sector.
More specifically, the programme adds value and additional momentum to the cooperation on renewable energy by providing:  

· Facilitation of dialogue and cooperation between the private sectors on both continents on energy service provision from renewable energy, contributing to joint ventures, technology transfer, joint investments etc.,  

· Identification and promotion of effective policies and measures to increase the share of renewable energy in Africa’s energy balance, nationally, regionally and at the continental level, which is required to increase investment levels, 

· Scientific and technical knowledge and more efficient cooperation on renewable energy potential, technical options and solutions in Africa, as a much needed basis for decision makers, investors and planners. This includes cooperation on both mature and emerging technologies,

· A better overview of existing and planned renewable energy activities in Africa, which is necessary to identify new options and gaps that require attention. 

· Increased visibility, public awareness and public support on the scope and potential for renewable energy in Africa, leading to more political attention and increased public and private investments

The programme will explore and develop collaboration with the International Renewable Energy Agency, IRENA, which will have a strong focus on policy advice, appropriate framework conditions, capacity building, knowledge sharing and technology transfer. 

4. Programme objective

To promote greater use of renewable energy in Africa for improved energy security and energy access. The programme will stimulate an expanded cooperation between European and African actors at all levels. It will mobilise the technology expertise and innovation capacity of Europe in order to build the expertise and capacity in Africa that is required for the development of Africa’s vast and untapped renewable energy potential, and to build a new industrial sector in Africa over the coming years. It expects to bring benefits of economic growth, employment, energy security and improved energy access, as well as paving the way for a future low-carbon energy system in Africa. The programme will provide a comprehensive, focused and operational framework for renewable energy cooperation between Europe and Africa in the context of the Africa-EU Energy Partnership. It will build on, complement and add momentum to existing activities and instruments.

The program will have a core budget of € xx m covering a 5-year period. For better visibility, coherence and coordination, it is suggested to apply a model of basket funding, where donors and other funders would contribute to a common pool. A call for proposals model could be considered for some of the actions, also to mobilise additional funding. Supplementary direct funding could be channelled to specific actions in the program.    

Financing for the program will be sourced from e.g.   

· ENTRP

· Energy Facility

· European Research and Technology Development 7th Framework Programme.

· EduLink programme of the EU funds Higher Education links between European and ACP institutions

· EU Member States

· Private foundations/charities (e.g. CSR-related)

· Other support (including in-kind, know-how etc.) could be mobilised from e.g.   

· European Energy Agencies

· Utilities 

· Private sector

5. Organization and institutions

A suitable institution or organization will be identified to manage and coordinate the programme. This institution will also have the responsibility increase the visibility of the EU-Africa renewable energy cooperation activities, outcomes and impacts. The program will be governed by a small AU/EU steering group. A wider group of stakeholders, including from private sector and NGOs, will be involved through the AEEP consultative process. 

The Renewable Energy Cooperation Programme is an integrated part of the AEEP, and is thus an open-ended framework for cooperation that follows the time cycles of AEEP, including reporting requirements. The first phase of the programme will cover a 5-year period. Given the need for a long term commitment to this area, continued support beyond the first period should be envisaged and planned for during the first phase. The different actions in the programme may have their own individual timeframe. The program manager will report to AEEP on its progress and achievements. Each specific activity may have its own individual monitoring and reporting procedures. Apart from the African and European partners in the AEEP, and the institutions involved in direct activities, the programme will interact with and supplement activities of IRENA and other international organizations and institutions such as WB, IFC, UNDP, UNIDO, UNEP, IEA, REN 21,  networks such as  GNESD, GVEP and REEEP, and programs such as ESMAP. 

Bibliography

Brunson, James E.  "The African Presence in the Ancient Mediterranean Isles and Mainland Greece." African Presence in Early Europe. Edited by Ivan Van Sertima. New Brunswick: Transaction Press, 1985: 36-65.

Carew, Jan Rynveld.  "Moorish Culture-Bringers: Bearers of Enlightenment." Golden Age of the Moor. Edited by Ivan Van Sertima. New Brunswick: Transaction Press, 1992: 248-77.

Carlisle, Edward E., and Josephine E. Carlisle.  Historical Sketches of the Ancient Negro: A Compilation. 1920; rpt. London: African Publication Society, 1981: 76-97.

Chandler, Wayne B.  "Hannibal: Nemesis of Rome." Great Black Leaders: Ancient and Modern. Edited by Ivan Van Sertima. New Brunswick: Transaction Press, 1988: 282-91.

Clegg, Legrand H. II.  "The First Invaders." African Presence in Early Europe. Edited by Ivan Van Sertima. New Brunswick: Transaction Press, 1985: 23-35.

Cobb, Martha.  "Afro-Arabs, Blackamoors and Blacks: An Inquiry into Race Concepts through Spanish Literature." Black World 21 (Feb 1972):   32-40.

Cowherd, Carrie.  "Roman and Carthaginian Spain: The Black Presence." Afro-Hispanic Review (May 1983):  23-25.

DeCosta, Miriam.  "The Portrayal of Blacks in a Spanish Medieval Manuscript." Negro History Bulletin 37, No. 1 (1974): 193-96.

DeGraft-Johnson, J.C.  African Glory: The Story of Vanished Negro Civilizations. 1954; rpt. Afterword by John Henrik Clarke. Baltimore: Black Classic Press, 1986.

Edwards, Paul, and James Walvin.  "Africans in Britain, 1500-1800." The African Diaspora: Interpretive Essays. Edited by Martin L. Kilson and Robert I. Rotberg. Cambridge, MA: Harvard University Press, 1976: 173-204.

Eterovich, Francis H., and Christopher Spalatin, eds.  "The Roman Colonization of Moors in the Balkans and in Other Regions of Europe." Chap. in Croatia: Land, People, Culture, Vol. 2. Toronto: University of Toronto Press, 1970: 383-86.

Finch, Charles S.  "The Evolution of the Caucasoid." African Presence in Early Europe. Edited by Ivan Van Sertima. New Brunswick: Transaction Press, 1985: 17-22.

Hilliard, Asa G. III.  "Blacks in Antiquity: A Review." African Presence in Early Europe. Edited by Ivan Van Sertima. New Brunswick: Transaction Press, 1985: 90-95.

Johnson, Rosalind.  "African Presence in Shakespearean Drama: Parallels Between Othello and the Historical Leo Africanus." African Presence in Early Europe. Edited by Ivan Van Sertima. New Brunswick: Transaction Press, 1985: 276-87.

Jones, Edward L.  Review of Blacks in Antiquity: Ethiopians in the Greco-Roman Experience, by Frank M. Snowden Jr. In the Black Scholar 2, No. 6 (Feb 1971): 56-59.

Jones, Edward L. Profiles in African Heritage. Black Studies Series (In Classical History). Seattle: University of Washington, 1972.

Kaplan, Paul H.D.  The Rise of the Black Magus in Western Art. Ann Arbor: UMI Research Press, 1993.

Karageorghis, Vassos.  Blacks in Ancient Cypriot Art. New York: Menil Foundation, 1988.

MacRitchie, David.  Ancient and Modern Britons: A Retrospect, 2 Vols. 1884: rpt. Introduction by William Preston. Los Angeles: Preston, 1985.

Massey, Gerald.  A Book of the Beginnings: Containing an Attempt to Recover and Reconstitute the Lost Origines of the Myths and Mysteries, Types and Symbols, Religion and Language, with Egypt for the Mouthpiece and Africa as the Birthplace. Vol. 1, Egyptian Origines in the British Isles. 1881; rpt. Secaucus: University Books, 1974.

Olela, Henry.  From Ancient Africa to Ancient Greece: An Introduction to the History of Philosophy. Edited by Edward F.Collins and Alveda King Beal. Atlanta: Black Heritage Corporation, 1981.

Parker, George Wells.  "The African Origin of the Grecian Civilization." Journal of Negro History 2, No. 3 (1917): 324-44.

Rashidi, Runoko.  Introduction to the Study of African Classical Civilizations. London: Karnak House, 1993.

Raven, Susan.  Rome in Africa. 3d ed. London: Routledge, 1993.

Scobie, Edward.  Global African Presence. Introduction by Ivan Van Sertima. Brooklyn: A&B Publishers, 1994.

Snowden, Frank M., Jr. Blacks in Antiquity: Ethiopians in the Greco-Roman Experience. Cambridge: The Belknap Press of Harvard University Press, 1970.

Szyjko, Cezary T., The future: an EU parnership with Africa. Brussels: Academic Press 2009. 

Szyjko, Cezary T., Nowy koniec historii, Warsaw 2009.

Van Sertima, Ivan Van, ed.  African Presence in Early Europe. New Brunswick: Transaction Press, 1985. 

Zenon Ślusarczyk

The Role of the European Union in North Korea

1. Introduction

Asia, with its numerous states of different economic, political and social systems, represents an interesting challenge to the EU and will test the ability of the Union to apply its’ developing Common Foreign and Security Policy (CFSP) effectively, consistently and uniformly. The commitments it has undertaken in the region emphasize “an effective contribution to sustainable development, security, stability and democracy through institutional dialogue and economic and financial co-operation.”

The Democratic People’s Republic of Korea (DPRK or North Korea) is one of the most challenging countries that this policy could be directed towards.  It lies at the heart of northeast Asia and is one of the least known or understood countries on the globe. Its’ relationship with the outside world is characterized in the international media mostly by the tense relations it has with the USA, China, South Korea and Japan and their diplomatic actions. Human rights abuses it perpetrates on its’ population are also well covered.  The present nuclear crisis is frequently in the news as are the incessant admonishments of the US administration and the responses by the North Korean government. Many ngos repeatedly report on the violations of basic human rights directed towards its own population that the North Korean regime is guilty of. Other aspects however, are less frequently covered by the media, such as the role that the EU plays and its influence and relations with the DPRK.

The EU is not a major actor in the present situation of tension and confrontation that has brought the Six Party Talks to a standstill, it is not located near the region in question nor does it have vested interests in the country and its’ interactions with North Korea are not covered much by the media. It is nonetheless involved and remains a player that tries to bring a constructive approach to the problems that afflict North Korea both internally and externally.

This article is a brief description of the contributions the EU is making to engagement, dialogue and the advancement of human rights in North Korea. The positions of the European Commission will be outlined together with the actions it has undertaken to foster a climate of dialogue and engagement while upholding one of the central ideas of its Common Foreign and Security Policy, human rights. The actions in the area of human rights of the European Parliament will also be discussed in this paper. 

2. EU position and activities

The European Council concluded on 9 October and 20 November 2000 that the approach to the Korean Peninsula and the DPRK would be characterized by a commitment to support the inter-Korean reconciliation process and to increase assistance to the DPRK in response to progress by North Korea in addressing the concerns of the EU and the international community as regards respect of human rights, non-proliferation and security issues, progress in inter-Korean reconciliation, economic structural reform and social development.

As the role of mediator in the current crisis would not be possible for the EU given the Union’s current common foreign and security policy and has not been requested by the parties involved, the Commission has played to its strengths and has made the core of its’ engagement strategy its’ aid through technical assistance, humanitarian assistance and food aid. The was coupled with a political dialogue that in time is hoped to foster respect for, and eventually adoption of, democratic principles and human rights by the North Korean regime and which at the current time has been suspended.

As a result of the present nuclear standoff most relations between the EU and the DPRK have been frozen, with a technical aid program the sole remaining engagement in the country.  The EU clearly puts the responsibility for the freeze on the shoulders of the North Korean government stating that it remains open to resume further contacts when the DPRK makes concrete and committed steps implementing phase II of the Six Party Talks and moves into phase III.

3. Political dialogues and human rights

The first human rights dialogue between the two countries took place between the EU and officials from the Ministry of Foreign Affairs of North Korea in Brussels in June 2001. “The ministry officials acknowledged the importance of human rights
, but argued that they had their own standards and that their priority concerns were the right to subsistence, right to development, and equality.”
 The EUs’ comments are usually very reserved concerning the meetings, however “it has admitted that its talks with North Korea on human rights ‘do not yet match’, in quality and substance, its human rights dialogue with China.”
  It must be noted that the present human rights dialogues undertaken by the European Commission are under considerable criticism both internally and externally due to the poor transparency, lack of stated benchmarks and no set structure. A second round of talks were held in June 2002 with the EU voicing concern “at the lack of access by UN human rights rapporteurs and NGOs, as well as the absence of any official statistics on human rights issues.”
 In 2003 the EU sponsored a resolution at the UN Commission on Human Rights in Geneva which was adopted on 16 April and which preceded the DPRK announcing that they would suspend the human rights dialogue.

Some argue that this was a direct result of the UNCHR resolution however, unless North Korea plans to seriously commit itself to democracy and human rights the dialogues would have likely had no effect on the people suffering from human rights abuses in the Asian country. “Progress on the talks on human rights and democratization remains very unlikely in the near future, given North Korea’s reluctance to discuss the issue at all.  Indeed, such talks are considered to be ‘regime threatening’ in Pyongyang, and are therefore off the agenda.”
 North Korean officials have also sited cultural differences and respect for local circumstances as excuses for not implementing human rights. The distances between the two parties remains great and there is little or no desire by the DPRK to address the issue seriously or shortly given the danger these topics pose to their governance. On the EU side representatives of the Commission state that the political and human rights dialogues will remain off the table until there is completion of phase II and beginning of phase III of the Six Party Talks.

4. Humanitarian, technical and food aid

Since 1995 the EU has provided a total of 344 million euro in aid, consisting of food, medical and sanitation assistance as well as the supply of agricultural equipment.
 At present the European Commission is solely providing technical aid to the DPRK. ECHO (Humanitarian Aid Department), the directorate general (DG) of the Commission in charge of humanitarian and food aid closed its office in May 2008 after evaluating the current situation in the country and concluding that its mandate of supplying relief to natural disasters and providing food in times of crisis did no longer apply as the situation had improved. Access to food in certain areas such as ex-mining regions is difficult and food distribution is poor due to the lack of fuel for transport and modes of transportation themselves, however the Commission did not consider the situation as critical, for which the mandate of ECHO necessitates in order to apply.

Europeaid, the DG managing the delivery of aid but also active in the development field tackling universal issues such as good governance, human and social development, security and migration, natural resources, and more, is still active in the DPRK. It has one officer present and works with six NGOs present on the ground in the DPRK providing technical aid. There is a total budget of 35 million Euro for the 2007/2010 period and two types of aid, direct and indirect. The programs it is managing target people and communities at the local level and are focused on building resilience in farms, self sustainability and educating people in environmental management.

Direct aid consists of products such as fertilizer and farming equipment while indirect aid supports the NGO projects based on the ground. These projects deal with education in erosion, deforestation, pest management, sloping land management and agricultural techniques. Water and sanitation assistance is limited at the moment but compensated by other organizations present on the ground. The Commission stresses that this aid will be available no matter the political situation and current crisis.  Technical aid is of considerable importance to the Commission as it considers it one of the long term solutions to the root causes of many problems in countries it works in. The Commission also remains ready to intervene if natural disasters or famines occur anytime in the future.  Development aid however, is not being offered and will not be considered until the nuclear crisis is peacefully settled with the previously stated accomplishments of the DPRK of implementing phase II and beginning phase III of the Six Party Talks.

5. Sponsored resolutions at the UN

The European Union has also sponsored several UN Resolutions at the Commission on Human Rights and the General Assembly since 2003.  Entitled “Situation of human rights in the Democratic People’s Republic of Korea”
, these resolutions articulate the fears regarding the worrying situation of human rights in North Korea and note reports of both widespread and systemic violations. The European Commission (EC) also issues an EU annual report on human rights in the world.  The 2007 report stated that: “The EU also called on China to apply the principle of ‘non-refoulement’ to North Korean refugees in China in line with China’s international obligations.” This passage regards the Korean refugee situation in China and its treatment of refugees discussed at the EU-China human rights dialogues. For the DPRK specifically the document states: “The EU remained seriously concerned about continuing reports of systemic, widespread and grave violations of human rights in the DPRK. First-hand evidence is almost impossible to obtain; EU missions are refused permission to visit judicial, security or penal institutions, and external observers are denied access.

DPRK refused to engage substantively with the EU on its concerns, citing successive United Nations Commission on Human Rights (UNCHR) and United Nations General Assembly (UNGA). Resolutions and has declined to co-operate with the UN Special Rapporteur on Human Rights, Prof. Vitit Muntharbhorn. DPRK maintains that there can be no progress on human rights until the EU refrains from tabling resolutions against DPRK at UN for a. The EU has in turn declined to accept pre-conditions for the resumption of the Human Rights Dialogues, suspended in 2003. In January 2007 a local Troika demarche was undertaken in order to seek DPRK’s adherence to the UN Convention against Torture. The Ministry of Foreign Affairs strictly refused the idea of becoming a party to this Convention.”

6. Conclusions

The EU remains a candidate for a larger role in the inter-Korean reconciliation process, the nuclear crisis and in improving the human rights situation along with the democratization process of North Korea. At the moment, although it has frozen its political dialogue with the DPRK, it remains active in the area of assistance. As its Common foreign and Security Policy develops and becomes stronger the EU could play a pivotal role in the area by dedicating itself to a long term peaceful solution to the difficulties of the region but for this to happen it must convincingly apply itself and take a more independent position over the current crisis, such as independently assessing the military threat that the DPRK poses to the world and not necessarily blindly backing the US administrations assessment.  This has not yet happened and the European Commission has stated that there will be no further engagement before the nuclear crisis is resolved. This position remains unadvisable as EU engagement, strategy and impact will be measured also on its ability to work through the crisis without the situation descending into violence.

Human rights violations in North Korea continue to take place frequently and the EU, through its various institutions, has sought to both engage the regime, through its’ political and human rights dialogues, and chastise it, with resolutions both at the UN and the EP.  The human rights dialogue is however difficult and questions have been raised regarding its effectiveness; including other third country dialogues. The DPRK leadership remains reluctant to discuss human rights, considering them ‘regime threatening’, and so the EU has also engaged the country through aid focused on the local population and communities so that they will at least be able to sustain themselves in the future.  The EU has human rights at the center of its Common Foreign and Security Policy and as this policy grows stronger the EU will be able to apply its principles more effectively with third countries as it becomes more able to take a common and independent position.

Jan Zielonka

Europe as empire: the nature of the enlarged 

european Union

1. Neo-medieval model

For the last decade, I have tried to understand the evolving nature of European integration and the process of EU enlargement. These two themes led me to the topic of empires. An empire is for me a complex paradigm describing the nature of the emerging European polity. My paradigm is empirically grounded, and it relates to the situation of today. I do not intend to suggest any historical analogy by using the term neo-medieval. There was hardly any democracy or market economy in the Middle Ages. There was at the time a Holy Roman Empire, but students of the Middle Ages argue that it was neither Roman, nor holy, nor even an empire. 

So, why use the term neo-medieval empire? I find the alternative terms currently used to describe the European Union (EU) to be rather inadequate. Thus far, the EU has been popularly described as an “unidentified political object” and as a “post modern polity.” Neither of these phrases explains much about the EU: both terms are rather mysterious and suggest that any interpretation is possible.  This is not good enough, in my view.

This book was written as a polemical response to the mainstream literature on European integration, which tends to apply statist analogies to the EU and treats the EU’s eastward enlargement as a routine institutional operation that is unlikely to change the course and nature of European integration. Although hardly any work explicitly claims that the Union is a state in the making, the European integration process is widely described as the kind of state-building process that follows the model of the 1648 Peace of Westphalia. The Union is said to be gradually acquiring the major characteristics of a state, through the creation of a central government, external borders, a common currency, citizenship, a constitution and even a  European military force. 

My book argues that we are actually getting something entirely opposite to the Westphalian kind of state. The Westphalian model is about the concentration of power, hierarchy, sovereignty and clear-cut identity. The neo-medieval model is about overlapping authorities, divided sovereignty, diversified institutional arrangements and multiple identities. The Westphalian model is about fixed and relatively hard external borders, while the neo-medieval model is about soft border zones that undergo regular adjustment. The Westphalian model is about military impositions and containment, while the neo-medieval model is about exporting laws and modes of governance. 

2. EU decision making process

There are many factors behind the neo-medieval scenario starting with globalization and ending with the ongoing cultural shift, to use Ronald Inglehardt’s term. In my view, however, the recent wave of EU enlargement was decisive in tipping the balance. This is partly because enlargement represents an enormous import of diversity that can hardly be addressed by the new members’ formal adoption of the entire body of European laws and regulations: the acquis communautaire. It is also because policies of new member states from Eastern Europe are likely to reinforce the neo-medieval scenario. 

If the new Europe is neo-medieval, is it also imperial? Here again, enlargement, with its comprehensive and strict policy of conditionality, suggests the Union’s external policy is truly imperial. Through enlargement, the Union was able to assert its control over unstable and poor neighbors. I should hasten to add that at the end of this process of conditionality, these neighbors gain access to the EU decision-making system and resources. What are the main implications of the neo-medieval scenario? One implication is geo-strategic: the Union, like all empires, is doomed to enlarge ever further despite public anxieties in several member states. Several EU members are exposed to instability outside EU borders and enlargement proved to be the only effective tool for pacifying the external environment. The decision to open accession negotiations with Turkey is a clear manifestation of this, but Ukraine and Belarus may require a similar solution in the not too distant future, not to mention several states in the Balkans and North Africa.

The second implication concerns governance capacity of the Union. I contend that hierarchical governance is doomed to failure in the neo-medieval environment. The Union would have to adopt looser and more flexible forms of economic and administrative governance to remain competitive and coherent. Soft, rather than hard, law would have to be the norm. We would have to rely on liberal economic policies to stimulate growth rather than central redistribution from Brussels. Incentives and shaming would have to prevent free riding, rather than sanctions and commands.

The third implication concerns the Union’s democratic legitimacy: parliamentary representation can hardly work in a neo-medieval setting. This means that giving more powers to the European Parliament, for instance, may prove not only irrelevant, but even counter-productive. The Union would have to construct democracy on principles other than representation, such as deliberation and contestation. We already have a rapid growth of various types of litigation within the Union. And we can think about various new ways of giving citizens the ability to contest European decisions.

3. The problems with the statist paradigm

I seek a contrast to the Westphalian model partly because it is the only serious paradigm on the table. As mentioned earlier, fancy terms and metaphors, such as “unidentified political object,” which are currently employed are not serious enough to properly explain what the EU is or how it functions. More importantly, a majority of politicians and commentators see a kind of a European state as the only workable and legitimate solution for Europe. True, the idea has never been popular among the European electorate and only a few politicians openly called for the creation of a European federation. However, the support for a kind of European federation is widespread, although expressed in an indirect, if not concealed, manner.

First, and most obviously, the state-centered argument always emphasizes the state and its institutional structures, rather than the nation, politics or markets. As Jean Monnet famously said: “Institutions govern relationships between people. They are the real pillars of civilization.” According to the statists, institutional engineering, rather than cultural and economic factors, should be given priority. Statists assert that the democratic deficit should be tackled by reorganizing the European parliamentary system rather than by creating a truly European demos. Peace and security are to be assured by setting up intergovernmental institutions (CFSP/ESDP), rather than through the balance of power politics or by mitigating cultural prejudices and historical fears. Trade is more about central regulations (positive and negative alike), than about spontaneous exchanges between economic actors. The underlying assumption behind this argument is that it is easier to engineer or manipulate state institutions rather than culture, politics or economic markets. One can probably envisage the creation of a European state, but not a European nation, for instance. 

Second, the state-centered argument proposes giving the Union more and more responsibility for market, money, security and solidarity in member states. Ultimately, the Union should have a single central government in charge of a given territory with clear-cut borders, a common European army and police force, a single European citizenship, a common market and a common social policy. The government may well have a federative rather than unitary nature, but it will basically resemble a modern version of the sovereign, territorial state that emerged in Europe following the 1648 Peace of Westphalia. When the Union’s efforts to acquire all these functions and powers falter, the proponents of a European state talk about a dangerous stalemate in the process of European integration as if no other more flexible solutions could suit the purpose of integration. In other words, statists believe that European integration is making progress only when the Union is gradually acquiring all the major prerogatives of a Westphalian type of state.

Third, the state-centered argument would like the Union to provide an overlap between its functional and geographical borders. If one looks at the historical process of state formation following the Peace of Westphalia, success has largely been determined by the degree to which states were able to assure overlap between administrative borders, military frontiers, cultural traits and market fringes. So the friends of a European state oppose a Union which is made up of concentric circles or variable geometric patterns resulting from various opt-outs negotiated by individual member states in the areas of foreign, monetary or social policy. They believe that European integration should be about increased convergence across various functional fields and within a given territory. Since such convergence is unlikely in a broader European setting, the idea of a “core group” has been launched in various forms and shaped by the statists.

4. Cultural identity

It seems beyond any doubt that the statist arguments described above dominate the present European discourse. But is the Westphalian scenario a viable option for the EU, especially after the last wave of enlargement? At present, the EU contains elements of both the Westphalian and neo-medieval models. On the one hand, the Union is anything but a Westphalian type of super state. Several member states do not want to see the Union in charge of their foreign, monetary or social policy, for instance. The Union lacks a strong and coherent sense of cultural identity, much less a European demos or patria. Globalization, with its massive labor and capital flows, makes it difficult for the Union (or in fact for any other actor) to maintain a minimum degree of sovereignty, hierarchy and order. On the other hand, the Union is trying hard to regain a degree of control over the forces of globalization and to assert its sovereignty within its borders. In spite of all the resistance, it is gradually introducing some forms of central European government, not only in the fields of foreign, monetary and social policy, but even in the areas of defense and justice and home affairs. The Union is also trying to improve its democratic credentials and enhance a common European cultural identity, for instance through the European citizenship project. 

According to official rhetoric, enlargement is not going to reverse this latter trend, as Joschka Fisher argued, but actually reinforces the determination to accomplish the construction of a European federal state. The official EU policy is that widening of the Union goes hand in hand with deepening. The enlargement process has been accompanied by efforts to deepen EU integration through the expansion of the acquis communautaire, the creation of a single market and the imposition of a strict external border regime. New countries can join the European Union, but only after meeting an ever-growing list of conditions to make them compatible with current members and allow for their adaptation to the existing system. Those who are not yet EU members are supposed to be kept at bay through custom quotas and tariffs and the Schengen regime. 


But this is not what we see on the ground. For instance, Norway and Iceland are part of Schengen but not the EU, while EU members such as Poland, Ireland or Slovenia are not in Schengen, albeit for different reasons. Will it ever be possible for the enlarging Union to secure a strong overlap of various cultural traits, market transaction fringes and administrative boundaries? And if not, how much internal diversity can the Union withstand without compromising efficiency and legitimacy? Can a single authority be in charge of jurisdiction, taxation and social questions in a Union increasingly acting in concentric circles? Today these are the most hotly debated questions and I try to address them by looking at the impact of enlargement on three fields: economics, democracy and foreign affairs. In all three cases, I found that the enlarged EU is more likely to embrace what I have identified as the neo-medieval rather than the neo-Westphalian alternative. My book demonstrates that the Union is likely to have an ever more multi-layered and multi-centered governance structure. Various non-majoritarian institutions are likely to dominate over a weak European parliament. And we are likely to see neither the assertion of a European demos nor consolidation of a European public space. Finally, in terms of Europe’s external affairs, Foreign and security policy is still largely in the hands of member states, which means that the Union is not on its way to becoming a Westphalian type of international actor. Moreover, the member states are often hopelessly divided and eager to use various non-European institutional tools for their foreign and defense policies. Finally, the emerging international system in Europe also looks more medieval than Westphalian. The system is not anarchic, and collective bargaining over laws and procedures rather than balancing and ganging up over territorial gains, is the essence of interstate politics at present. 

5. Europe as empire

Empire is a popular term, which is used and abused in various discussions. Amazon.com lists no less than 10,513 books with empire in the title. Most of these books assume that empire is about control by the metropolis of various peripheral actors through formal annexation or various forms of economic and political domination. However, here the consensus ends. Control can be exercised through a combination of military, economic and cultural means. It can be formal or informal to various degrees. It can be based on coercion or incentives, or a combination of both. The periphery status within an empire can also differ. Some actors are given access to the metropolis’s decision-making and resources, while others are kept at a distance or even subject to open discrimination and exploitation. 

The nature of both metropolis and peripheral actors can also differ. In most cases, the metropolis has a centralized government, differentiated economies and shared political loyalties, while the peripheries have weak governments, undifferentiated economies and highly divided political loyalties. However, the imperial metropolis can also have a relatively weak, limited and decentralized government, inefficient economic system and multiple cultural identities. In particular, medieval empires characteristically had limited and decentralized governments, performing only a few basic governmental functions. They were ridden by internal conflicts between a king or emperor and the lower aristocracy, whether feudal or bureaucratic, while the persistent divergence of local cultures, religions and traditions implied a highly divided political loyalty. 

The metropolis does not always have a master plan for imperial conquest. States can become empires by default because they try to bring some order to unstable neighbors or try to convert barbarians into “good” citizens or Christians. Likewise, an empire does not need to arise via outright aggression. Some empires rose quietly through uneven modernization and social differentiation. The EU is a sort of civilian, rather than military, power and it offers economic help to its peripheries, rather than trying to exploit them. Yet, when we look at the ever further extension of the EU’s borders and at the “aggressive” export of EU rules to its neighbors we cannot but conclude that the EU is (or is becoming) an empire of some sort. In fact, EU’s latest enlargement looks like an imperial prototype. In its essence, it was about asserting the EU’s political and economic control over the unstable and impoverished eastern part of the continent, through the skillful use of political and economic conditionality. 

6. Conclusions

It is true that the postcommunist countries were not “conquered,” but invited to join the EU—and they did so quite eagerly. Moreover, at the end of the accession process they were offered access to the EU’s decision-making instruments and resources. Nevertheless, the discrepancy of power between the EU and the candidate states was enormous and one wonders how much actual freedom the candidate countries had in the accession negotiation process. In fact, the Union has from the start made it clear that the candidate countries must adopt the entire body of European laws before entering the Union. Of course, their compliance with EU laws was often more apparent than real, but cheating is the essence of imperial relations characterized by structural asymmetries. The fact is that, within empires the peripheral states operate under de facto (if not de jure) constrained sovereignty. This is also the case when we look at the set of relations between the EU and its new members and would-be-members. 


Is an imperial EU good or bad news for Europe and the outside world? Of course, some see medievalism as a symbol of chaos and conflict. Yet for someone living in the medieval cities, such as Florence and Oxford, the medieval story is more positive. A flexible neo-medieval empire in concentric circles would be in a better position than a European state to cope with the pressures of modernization and globalization. It would also be in a better position to compete with other great powers by pulling together vast European resources, but without eliminating Europe’s greatest strength: its pluralism and diversity. A neo-medieval empire would also be well suited to provide conflict prevention in its neighborhood by shaping behavior of those countries through the mechanism of EU conditionality through the accession process. A neo-medieval empire might even be in a good position to be seen as democratically legitimate by bringing governance structures closer to the citizens, and making the system more transparent and open.


This optimistic scenario will only materialize if we are able to adjust to change. The EU needs to adopt more flexible and decentralized modes of governance to run its economy and administration. The EU can no longer run European foreign policy in the style of Matternich or Bismark. And it should find new channels of political representation and participation to make democracy work in this neo-medieval setting. This will not be easy. However, applying Westphalian solutions to the neo-medieval environment would certainly be worse.

Stephen J. H. Dearden

Immigration policy in the European Community

1. Economic advantages

Migration has become a major global phenomenon in recent decades. As well as permanent migrants and their families there are seasonal and temporary workers, frontier workers, illegal immigrants and asylum-seekers. In Africa the traditional movement of traders and seasonal workers has been obscured by the large number of refugees from political conflict. In Asia there has been temporary migration from the Indian subcontinent to meet the labour shortages of the Middle East. In Europe the long established migration patterns from ex-colonies to the UK and France, and of Turks to Germany, has been supplemented by new flows into the traditional countries of emigration such as Italy, Spain and Portugal. At the same time the political changes in Central and Eastern Europe have created new and substantial immigration pressures upon the Community.

For the developing countries, from which these immigrants principally come, these outflows usually offer significant economic advantages. Faced with high rates of population growth and limited employment creation immigration offers a safety valve. Remittances can be a significant source of foreign exchange, while returning migrants may bring capital and skills to foster economic growth. Only the loss of any scarce skilled and qualified labour may inhibit their economic development. From a global perspective economic analysis would see such movements of labour as yielding the same global welfare maximisation that arises from the free movement of capital and of free trade. However immigration is determined not just by economic forces but also by political decision making. It is the receiving countries whose immigration policies determine the scale of immigration flows and therefore it is their national economic evaluation of the costs and benefits that is central to understanding this phenomenon. The intention of this paper is to bring economic welfare analysis to bear on this issue from the narrower perspective of these receiving countries.

This analysis will be placed in the context of the EU experience. The establishment of the free movement of labour under the Single European Act and the first stages in the creation of a borderless Europe under the Schengen agreement have brought to the fore the issue of external immigration into the European Union. Inevitably it is being recognised that there is a need to establish a common EU immigration policy to replace fragmented and inconsistent national regimes.

In the following papers I first describe the changes that took place in national immigration policies in the 1970s. In Section 2 I review the trends in immigration into the EU Member States over the last few decades and its significance to their economies. The change in national policies reflected in part concerns as to the economic consequences of continued immigration, in particular its impact upon the receiving countries social infrastructure and labour markets. In Section 3 welfare analysis is brought to bear in order to clarify these economic arguments. I also review the available studies of the economic impact of immigration into the United States. The paper concludes with a review of the progress that the EU has made towards the development of a common immigration policy.

2. Labour Mobility in the EU

Common labour markets had existed between the UK and Ireland and the Nordic countries before the formation of the EU in 1958. Although the original Treaty of Rome under Article 3(c) had required `the abolition, as between Member States, of obstacles to freedom of movement of persons', the process of establishing a common EU labour market did not make significant progress until the enactment of the provisions of the Single European Act. In 1992 this finally created the single European market (SEM). A series of Directives and Regulations have sought to remove all obstacles to labour mobility within the EU by outlawing discrimination between EU citizens in employment rights, health, social security and housing entitlements in any member state. The Commission is also pursuing a programme to establish the mutual recognition of both vocational and academic qualifications. Any EU citizen has the right to take up employment or establish a business in any member state, and to seek employment, accompanied by their dependents, throughout the EU.


Despite the SEM legislative programme the intra‑EU movement of labour is expected to decline in the coming decades. The principal labour flow in the 1950s and 1960s had been from the poorer Southern European states, such as Italy and Spain, to the more prosperous Northern countries, eg. Germany and France. However the rising incomes in the Southern states has removed much of the incentive to migrate, while the cultural and language differences across Europe will always present a significant barrier to migration. By contrast the pressure from external migrants for entry into the EU remains substantial and is likely to increase. The rate of immigration has been determined solely by the controls imposed by each European state. Between 1960 and 1970 the number of foreign workers in nine European countries, increased from 2.5 m. to 5.4 m. The numbers were to peak at 6.3 m. in 1973 and then decline to 5.8 m. by 1987 (Hansen 1993). However the number of foreign residents was substantially greater and by 1991 it was estimated that 8 million non‑EU nationals were resident in the Community, 2.5% of the EU's population. By contrast only 5 million EU citizens were resident in an EU country other than their own.

Initially immigration into Europe during the period of post‑war reconstruction was of `displaced‑persons' from Central and Eastern Europe. During the boom years of the 1950s and early 1960s European countries actively recruited labour from their ex‑colonies or developing countries. National immigration policies could be broadly classified as of two types: rotational and permanent. Switzerland and West Germany adopted a rotational system of immigration controls, where permits were issued for a limited period and could not be extended. By contrast the UK operated a system of permanent residency permits. Other European countries operated a mixture of these two systems, but no country allowed uncontrolled immigration.

By 1973 West German attempts to rotate immigrant labour under the `guestworker' system had failed to prevent the emergence of a permanent immigrant community which exceeded 10% of the workforce; one quarter of which was Turkish. The impact of the 1967‑68 recession and the first oil price shock of 1973‑4 provided the trigger for a policy change. From November 1973 recruitment of foreign labour and the issue of primary immigration permits were ended. At the same time the number of permits for relatives of existing migrants were increased; effectively recognising the failure of the rotational system. Although the recessions provided the rationale for the tighter immigration controls, the available evidence of unemployment rates amongst unskilled workers (approx. 0.1%) suggests other political considerations were of greater importance than the state of the labour market (Hansen 1993).

During the 1970s a similar watershed was passed in many European countries in their attitude to immigration. In France the first attempt to tighten the controls on legal and illegal employment of foreign labour occurred in January 1972 with the "Fontanet" circular. The opposition of employers ensured its suspension in 1973, but legislative controls on immigration were significantly tightened by 1974. In Sweden the foreign recruitment of labour was halted and immigration permits reduced in 1972. Similarly the Netherlands tightened its immigration controls in the late 1970s. The UK had been seeking to reduce `new' Commonwealth immigration  since 1962, with the 1971 Immigration Act restricting immigration to the dependents of existing immigrants. 

As with West Germany the rise in unemployment in the early 70s seems unable to explain both the tightening of entry controls and their subsequent maintenance. Political concern at the social impact of large and growing non‑European immigrant communities may well be the crucial factor in explaining these policy changes. However two further economic considerations may have contributed to these policy shifts. Firstly, recognition of the strain that substantial immigration was placing on the social infrastructure such as housing, education, health, and social services, and upon social security budgets. Secondly, pressure from trade unions concerned that immigrants would displace their members in employment and depress wages. These two issues are analysed in greater detail in Section 3.  

3. Recent Trends in Immigration

Initially the attempt to curtail immigration in the early 1970s across the EU was largely successful. However family reunification and the natural growth of the immigrant communities resulted in their continued expansion. Family reunification and the young age profile of these communities, has produced a fertility rate significantly higher than that of the indigenous population. Thus while the European fertility rate is approximately 1.6 children per woman, below the replacement ratio of 2.1, that for example, of Tunisian women resident in France was 6.19. In 1992 10% of all births were to parents of foreign origin in Germany, Belgium, France and the UK. However over time most immigrant groups would be expected to adjust their fertility rates to those of the indigenous European population (OECD 1991).

During the 1980s net migration had equalled the indigenous population growth of the EU with the number of foreign residents increasing by nearly 800,000 in Germany, by 500,000 in Italy and by 200,000 in the UK and the Netherlands. In France the number of foreign residents fell by 130,000 as a result of naturalisations and immigrants returning to their home countries. But overall net immigration had been on a downward trend until the last few years of the 1980s (Table 1). This reversal has been attributed to four factors; the social upheavals in Eastern Europe, an upturn in the inflows of skilled labour, the increase in migration to the Southern Member States of the Community and the increase in the number of asylum seekers (Table 2). The number of asylum applications increased in Germany from 73,832 in 1985 to 322,600 in 1993; in France from 25,800 to 27,600 and in the UK from 5,900 to 28,500. The total number of refugees resident in the EU in 1988 had reached 1.2 million; with 800,000 in Germany, 184,000 in France and 100,000 in the UK. 

By 1993 the total number of non‑EU residents in the Community had reached 12 million. Of these migrants one quarter were Turks, mainly resident in Germany, and another quarter from North Africa and resident in France. Germany accounts for 39% of all migrants to the EU and France 18%. Relative to their populations Germany again emerges as having the highest concentration at 5.9%, with Austria at 5.6%, France at 3.9%, and Belgium, and the Netherlands with 3.7%. The significance of migrant labour to the various European economies can be seen in Table 4. Again immigration is most significant to the German economy, with economically active immigrants providing 7% of Germany's total labour force; while in France, the second highest, they total 4%. Belgium, Portugal, the Netherlands and the United Kingdom all fall in the range 2.1% to 2.7%

However these Tables need to be treated with some caution as an indication of the extent of immigration to the various Member States of the EU. Each country varies significantly in the right to naturalisation and this is reflected in the numbers who are granted national citizenship (Table 5). At one extreme is Sweden, where in 1993 42,700 immigrants received citizenship through naturalisation (13.6% of the resident foreign population), whereas in Germany citizenship was granted to 45,000 (0.9% of the foreign residents). Further complications arise from variations in the entitlement to citizenship of the children of foreign nationals resident in a country, which is the usual practice in France but not in Germany or Austria, and from the entitlements to citizenship of people born abroad (see M. Baldwin Edwards 1991).  Thus the UK's estimated non‑EU population of 1 million contrasts with the 2.6 million ethnic minority population (1991), while Germany has received over one million immigrant ethnic Germans.  

Finally we must recognise that so far I have only discussed the available data for legal immigration.  Illegal immigration is also regarded as being significant, especially in the Southern Member States of the EU. The EU Commission (ISOPLAN 1989) estimated that in 1988 Spain had 294,000 illegal residents, Portugal 60,000, Greece 70,000 and Italy 850,800. In 1991 Spain decided to regularise the situation of illegal immigrants and received 133,000 applications.

With the contrasting birth rates of the EU and the surrounding countries of North Africa and Asia, and the widening economic gap between these developed and developing areas, migration pressure is expected to be substantial in the coming decades. Between 1994 and 2025 the population of Algeria is expected to increase 91%, Egypt's 67%, Morocco's 76%, Tunisia's and Turkey's 56% and Sudan's by 121% (United Nations Population Fund 1994). Political change in Eastern and Central Europe, with the threat of economic collapse, has also raised the spectre of substantial East ‑ West migration. The International Organisation for Migration (1991) has suggested that 5 million migrants will move into the EU by the year 2000. Germany, Austria, France, Italy and the Benelux countries are seen as the most likely recipients of these migrants. If these estimates were to be realised it would represent only an increase of 0.3% of these countries' populations. By comparison during the peak years of immigration to the US (1900‑1910) the inflow was 1.2%. However these estimates remain highly uncertain and the actual outcome will be determined by the political decisions of the EUs Member States.

4. Analysis

Immigration will have an impact both upon the labour market conditions and the public finances of a receiving country. It will have implications both for workers and employers in the short and long run. Beginning with a global perspective the economic evaluation of international immigration focuses upon the gains in allocative efficiency that arise from the free movement of factors of production. The efficient world wide utilisation of factors will be indicated by the equalisation of goods and factor prices across all economies. Should factor prices, reflecting marginal productivities, vary, then a reallocation of factors will allow increased production and a gain in global welfare.

A considerable debate has taken place as to whether free trade in goods and the free movement of capital are sufficient to achieve global welfare maximisation without the need for labour mobility, as suggested in the Heckscher‑Ohlin‑Samuelson model (see Straubhaar 1988). This conclusion is less clear once the simplifying assumptions of this model are relaxed. Impediments to free international trade, whether arising from trade barriers or natural protection inherent in the nature of the good, and insufficient labour mobility within a country, may both require international labour mobility to achieve allocative efficiency. Markusen (1983) argues that economies of scale, imperfect competition, taxes and differing production technology, will all require labour mobility to complement international trade.

However in this discussion of the welfare effects of international migration it will be assumed that labour mobility is essential to achieve allocative efficiency, and will focus upon the question of the distribution of the benefits from such migration.1Thus the analysis will be confined to the benefits and costs experienced by the receiving country. This is a more narrowly focused definition than the global welfare analysis which is usually employed. These distributional aspects are a crucial issue when international labour flows are usually constrained by national controls on the right of entry and settlement. Restricting the welfare analysis to that of the impact upon a host country will more realistically reflect the policy making environment. 

Since the prevailing real wage exceeds the costs of migration a totally elastic supply of immigrant labour is available to this economy. Immigration is however limited to the increase Ls‑Ls2. This lowers the equilibrium wage to 0i and increases total employment to 0f. It is assumed that all immigrants are employed. The consequences for the indigenous labour force in this common labour market are both a reduction in their wage and a fall employment to 0h. The reduction in employment is occurring as the lower wage is now below the reservation wage for hg members members of the indigenous labour force. The size of the reduction in employment will be determined by the elasticity of the indigenous labour supply. Although those who are no longer employed are able to take additional leisure, which in itself yields utility, both those who cease employment and those who remain employed will lose aikb of labour surplus with the fall in the real wage. By contrast for the employers the producers surplus increases from ajb to ije. This increase in welfare would be sufficient for employers to compensate labour for its loss of welfare and still gain the area kbe.

From this basic analysis we must now consider the relaxation of some of the simplifying assumptions and the longer term dynamic effects upon an economy of such migratory flows. Consider first the assumption that the economy is functioning at full employment. In an economy where real wage levels are not completely flexible, but constrained by a `floor' such as that imposed by minimum wage legislation, involuntary unemployment may emerge. In Fig.2 we illustrate the extreme case of this argument. Starting from an equilibrium market clearing real wage 0a we will now also regard this as the minimum wage. Now migrant labour gm can fully displace the indigenous labour force 0g generating a potential maximum welfare loss 0abg which is not offset by any gain in producers surplus, which remains ajb. Brecher and Choudhri (1987), extending the neoclassical model to include unemployment, arrive at the same conclusion that any migration now represents a welfare loss. However migrant labour is unlikely to completely displace any indigenous labour force

The availability of social security benefits as a source of alternative income must also be considered, since it will provide some residual economic welfare to the involuntarily unemployed. Only if it is argued that work yields positive utility to an employee ‑ by providing a social structure, work satisfaction etc. ‑ might the welfare loss of involuntary unemployment again become substantial. With the indigenous labour forces' reservation wage indicated by their labour supply curve the total welfare reduction will only be reflected in the loss of consumer surplus adb.


Immigration will also have an impact upon public finances. Tax contributions by immigrants will raise government revenues but will be offset by claims upon social security from any unemployed displaced indigenous workers or by the immigrants themselves. However immigrants will also be contributing through the tax system to the provision of society's collective public goods from their wage income gcef. In the case of pure public goods this will represent an unambiguous gain to the welfare of the indigenous population. Many collectively provided services offer elements of `public goodness' and economies of scale which will again reduce the costs of their provision when spread over a larger population. However where capacity is reached in the provision of additional public services substantial incremental costs of service provision may arise. This issue is particularly relevant when considered in the context of the dependency ratio of any migrant labour force. The social costs of immigration will be greater the higher the dependency ratio of any immigrant group ie. the greater the proportion of economically inactive dependents in each family. Rotational immigration controls minimise this dependency ratio by only permitting the entry of those who are economically active. By contrast permanent immigration, with the entry of dependents, will impose the greatest social costs. Here the pattern of migration begins with young men, followed by wives and then dependent close relatives. High fertility rates in immigrant communities also tend to increase the dependency ratio above that of the national average, while the age profile will reduce it in the short run.

Simon (1994) has reviewed estimates of the impact upon public finances of immigrants. Studies of US, Canadian, Swiss, Swedish and German data suggest that immigrants make a net contribution to public finances. But many of the studies fail to take into account all of the costs of public service provision, focusing principally upon transfer payments and taxation. The net gain in public finances also arises principally as a result of the young age profile of immigrants, who therefore minimise their pension cost. However in the long‑term any immigrant community will impose the same pension costs as the indigenous population.

We can now turn to the dynamic effects of labour migration. With competitive product markets the lower wage costs will be reflected in lower prices. This will result in an increase in demand for goods with a consequent rightward shift of the labour demand curve. Depending upon the usual elasticity criteria ‑ the price elasticity of demand, the supply elasticity of capital, the elasticity of substitution of other factors and the larger the share of labour in final costs ‑ the demand for labour and the equilibrium wage rate will increase. Thus the welfare loss to the indigenous labour force will be reduced as we return towards the original equilibrium wage rate 0a (Fig.3) and the employment of the indigenous labour force increases to 0g, with total employment at 0p. Producer surplus has also risen to qra. 

But in product markets which are monopolised the fall in the real wage may be diverted to higher levels of profit. It is possible that this will result in higher levels of investment by firms or consumption by the owners of capital, both types of expenditure increasing the demand for the output of the economy and raising the demand for labour, as described above. However it is also possible that this increased purchasing power may be dissipated in a higher demand for imports. Under these circumstances no expansion of output or increase in demand for labour will occur.

Finally we can consider the implications of the possibility that the immigrant labour may be entering a segmented labour market. In the extreme case where total segregation is occurring and none of the indigenous labour force is willing to take employment in a particular occupation, immigrant labour might be regarded as having no displacement effect upon the indigenous labour force. However in the longer term immigrant labour is likely to accumulate human capital and raise its expectations such that it will not be confined to a distinct unskilled sector. Such complete segmentation of the labour market is also improbable, with labour shortages in any particular sector of the economy more likely to arise from the failure of wage rates to rise sufficiently to elicit the necessary supply of indigenous labour. Such wage rigidity may itself result from the perception of employers that cheaper immigrant labour is potentially available, even allowing for any possible higher indirect costs of their employment eg. the need for increased supervision. Only one possible case of unambiguous welfare gain is likely and that will occur where particular skill shortages exist which can only be met by immigrant labour. Such skilled labour will allow an expansion of production and the employment of complementary `unskilled' indigenous labour. In Fig.4 there are a substantial number of unskilled labourers seeking employment at wage 0t. With the expansion of demand for this complementary labour there is a gain in wage payments to those newly employed of muxp and in producers surplus of uvyx. This unambiguous welfare gain can offset any losses being experienced in the skilled labour market.

But it must also be recognised that any gains from immigration will last only for that period during which specific skill shortages continue and until the indigenous labour force may be trained. Although the availability of immigrant labour may ameliorate short‑run inflationary pressures through reducing labour market mismatch (Hansen 1993), it may also inhibit economies from undertaking the necessary structural reforms which will be required for sustained long‑term growth. The OECD (1985) has suggested just such a phenomenon occurred in Europe before 1973 where substantial immigration allowed labour market rigidities to be sustained.

5. Empirical Studies

One approach to estimating the impact of immigration is to simulate such changes in an economic model. Razin and Sadka (1995), assuming rigid wages, estimated that with immigrants representing 10% of the labour force the aggregate consumption of an indigenous labour force would be reduced by 3.4%. However the model employed makes some heroic assumptions and focuses upon the shift of investment between human and physical capital. 

More revealing evidence can be derived from econometric studies which directly attempt to estimate the impact of immigration upon the indigenous labour force. This principally depends upon the degree to which immigrants and indigenous labour are complements or substitutes in the production process. Grossman (1982) estimated that a 10% increase in the number of immigrants to the US would reduce employment by 0.8% in the short‑run with rigid wages, with a fall of 1% in indigenous wages in the long‑run. Borjas (1983, 1986) suggests that immigrants are complements in production for male indigenous labour but substitutes for women. By contrast Bean (1988), in examining the impact of illegal immigrants on five Southwestern labour markets, finds no evidence for a negative effect upon either indigenous men or women.

However it has been argued that it is the degree of skill that immigrant labour brings to the labour market that is, in turn, the crucial determinant of it's complementarity or substitutability. Most of the immigration into both the US and EU has been of unskilled or semi‑skilled labour, which is more likely to be competing with indigenous unskilled labour, but may be complementary to skilled indigenous labour. US studies have established, as would be expected, that increased supplies of any type of labour reduces that group's own wages (Lalonde & Topel 1991). But Rivera‑Batiz & Sechzer (1991), taking into account the relative skill characteristics of twenty four immigrant and indigenous labour groups, find only a small adverse cross effect. For example, a 10% increase in immigration from Latin America reduces white US wages by less than 0.5%. These results are supported in work by Butcher & Card (1991), Winegarden & Khor (1991), Borjas (1991) and Friedberg & Hunt (1995). 


But recent work by Borjas, Freeman and Katz (1991) has noted the considerable decline in the earnings and employment prospects of unskilled labour in the US in recent years. They estimated that immigration and trade factors accounted for a fall of 3% to 5% in unskilled wages between 1980 and 1988. Chiswick (1991) has raised more fundamental criticisms of the empirical approach of many of these studies. Most attempts to estimate the impact of immigration on wage rates have utilised cross‑State or cross‑city data, but Chiswick points out that the mobility of immigrant labour will itself ensure that any inter‑State or inter‑city wage differentials are eliminated in the long run. Greenwood and McDowell (1994), in reviewing the literature, are also very critical of the assumptions of constant returns to scale, competitive markets and immobile capital, underlying many studies. They believe that the more narrowly defined the groups affected by immigration or the more recent the data employed, the more likely a negative impact seems to emerge. They also observed that complementarity is not the only issue in assessing the impact of immigration, but consideration also needs to be given to demand effects and the consequences for capital accumulation, aspects that are largely unexplored.

European studies of the impact of immigration on the labour market are fewer but broadly support the US conclusions. Although Winkelman and Zimmermann (1993) found that immigration had made a significant but small contribution to increasing unemployment in Germany in the 1970s, Muhleisen and Zimmermann (1994) found no effect in the 1980s. In terms of a wage effect, again it is necessary to distinguish between the impact upon the skilled and unskilled indigenous labour force. DeNew and Zimmermann (1994) for example, found that immigration appeared to have depressed the wages of unskilled German workers but increased the earnings of the skilled workers. Similarly Eckberg (1983) identified a negative impact upon the unskilled wage in Sweden in the 1970s, but this was found to be small. A comprehensive study by Gang and Rivera‑Batiz (1994), of both the US and European labour markets, attempted to isolate the specific skill characteristics of both immigrant groups and the indigenous labour force. Amongst other results they suggested that a 1% increase in the labour force arising from Turkish immigration would reduce the wages of an average worker in the Netherlands by 0.09%, while German workers would experience a 0.01% reduction. Asian immigrants to the UK reduce average UK wages by 0.08% and in France by 0.1%, while North Africans reduce French wages by 0.07%. However the authors admit that the available data is not entirely satisfactory and have assumed perfect wage flexibility, and hence no unemployment. Finally Zimmermann (1994) found a correlation between the proportion of immigrant labour employed in German industries and their reliance upon unskilled indigenous labour. These industries also appear to be competing with imports and to have low levels of both innovation and R & D.


A recent review article by Zimmermann (1993) concluded that most studies had been unable to identify any significant adverse effects. It is therefore suggested that immigrants are usually complementary to the indigenous labour force rather than substitutes in the labour market. However any adverse consequences will be experienced mainly by unskilled indigenous labour, especially as both groups tend to be concentrated in the same industries.

Although on balance immigration might appear from this work to offer short‑run advantages, with foreign labour being complementary to the indigenous labour force either through being confined to a particular labour market sector or by overcoming skill shortages, it may still have adverse long‑term consequences, unless the immigration is rotational. Unskilled immigrants would be expected to acquire skills over time and would then compete with indigenous labour. Alternatively, meeting skill shortages through immigration may reduce returns to the indigenous labour force from investing in their human capital and therefore delay the long‑term adjustment of the economy. In regard to public finances any short‑term gain from the age profile of immigrants will be offset by long term claims upon that society. Thus the inter‑generational costs and benefits of permanent immigration raise particular problems in evaluating the overall advantages of immigration and bring to the fore the central political issue of defining the `indigenous society'.

6. EU Immigration Policy

Concerns that the employment of immigrant labour might undermine pay and conditions for indigenous labour, and thereby threaten `social cohesion', has formed one element of the more general debate about the possibility of `social dumping'. With the establishment of the SEM competitive pressures from low‑cost producers within the EU, where wages, social security or employment conditions are poor, may serve to undermine labour conditions in the more advanced EU member states. This is of particular concern to West Germany, the highest labour cost economy of the EU The issue is by no means as simple as it might at first appear, since high wage costs may be offset by high labour productivity, and social security benefits may be traded‑off against wage levels in a labour market with wage flexibility (see Dearden 1995). Nonetheless the demand for EU wide minimum employment conditions remains strong. As part of the Social Action Programme (SAP) designed to realise the principles of the Social Charter, Directives have  extended the rights enjoyed by full‑time workers to those employed under `atypical' contracts (eg. part‑timers, those on short‑term contracts), minimum employment conditions for young workers, and restrictions on working hours. A minimum wage has also been proposed for the Community. As part of the SAP the Commission has also drafted rules setting minimum employment conditions, including wage levels, for foreign workers, whether employed directly or through subcontractors. Such subcontracting is particularly important in the construction industry where significant numbers of foreign workers have been employed.

But the SEM, with its creation of a common internal labour market, inevitably raises the issue of the need for a common immigration policy for the Community. Once within the borders of the EU immigrants will face few border checks on their movement across national frontiers.  The Single European Act of 1986 (SEA) specifically excluded issues affecting the free movement of people from the extension of qualified majority voting (QMV) and attached a declaration that the SEA would not constrain Member States' rights to take action for the purposes of controlling immigration. However a Political Declaration attached to the SEA committed the States to co‑operation in combating drug trafficking, international crime and terrorism and in the control of immigration. But this co‑operation was to be inter‑governmental, excluding the institutions of the Community  including the European Court of Justice (ECJ). Four developments have so far resulted from this commitment ‑ the Schengen Agreement, the Dublin Convention on Asylum, the Convention on External Borders and TREVI.

The TREVI group, which preceded the formally independent Ad Hoc Group on Immigration, had been formed in 1975. Consisting of EU Interior Ministers, it co‑ordinated action against terrorism, international crime and drug trafficking. In 1986 its activities had been extended to immigration issues. By 1990 an agreement had been signed determining Member State responsibilities for processing asylum applications. The TREVI group was also harmonising visa application procedures, facilitating the development of a common list of undesirable aliens and the exchange of information. Complementing these developments was the Schengen Group ‑ Benelux, France, and Germany. Originally signed in 1985 the Schengen Accord aims to remove border controls between these countries, but complemented by the harmonisation and strengthening of external border controls. The Agreement provides for the exchange of information on non‑EU nationals through the computerised Schengen Information System and the development of a common list of undesirables as defined by each States security services. It also involved the establishment of common visa requirements, currently covering 127 countries. Non‑EU nationals will however be able to travel for up to three months within the Schengen group for the purpose of tourism, but with a requirement to register their residence. The Schengen Agreement came into force in March 1995 and in 1997 it was incorporated into the Treaty of Amsterdam, integrating it into the EU institutions. It now covers  all of the EU’s Member States except for the United Kingdom and Ireland.


Considerable difficulties have arisen with both the Convention on External Borders and the Dublin Convention. With the Convention on External Borders problems have arisen from the position of Gibraltar, which may now be treated as an EU `colony' and for Denmark, with its pre‑existing Nordic Labour Agreement. Much of this Convention is comparable to the Schengen Agreement, with common lists of undesirable aliens, computer exchange of information, carrier sanctions and free movement of non‑EU nationals for up to 4 months. Meanwhile the Dublin Convention (1990) established that all asylum claims should be handled by the first EU State that an applicant enters. Similarly the non‑binding London Resolution (1992), allowing asylum seekers to be deported to non‑EU buffer States without right of appeal, has faced the challenge that it may violate the 1951 UN Convention on refugees. Again it must be emphasised that all of these agreements are inter‑governmental and outside of EU jurisdiction.

The limitations of an approach relying on inter‑governmental agreements led Chancellor Kohl at the Luxembourg summit of 1991 to suggest `Communitisation' of immigration and asylum policy. Subsequently the Ad Hoc Group on Immigration suggested three priorities for Community policy harmonisation :‑

1. Admission of immigrants for family reunification, employment or humanitarian reasons.

2. Policy on illegal immigrants and deportation.

3. Admission of third‑country nationals for employment.

In regard to asylum policy the Group sought the implementation of the Dublin Convention and the creation of a mechanism for sharing information about asylum applicants (CIREA established in June 1992).

In the face of opposition from some Member States, especially the UK, to an erosion of national sovereignty in this area, the Treaty on European Union (TEU) in 1993 recognised two approaches ‑ one based upon inter‑governmental agreements, the other Community law. Thus under Articles K1.1 to K1.3 asylum policy, rules governing external frontier controls and immigration policy, were merely recognised as matters of common interest. In these areas Member States and the Commission share the power of initiative. Subject to unanimity the Council of Ministers could adopt joint positions, agree joint action or draw up Conventions based upon international law for national agreement. Under these arrangements a series of Council Resolutions were agreed covering the admission of third‑country nationals for employment (June 1994), self‑employment and for study (November 1994). The Ad Hoc Group has also been replaced by the permanent K4 Committee which will also oversee the European Information System which covers immigration, asylum security and policing policy.

By contrast Art. 100c amended the EU Treaty, and empowered the Council, under Community law, to unanimously determine which non‑EU nationals will require visas to enter the Community; an essential requirement of the free internal labour market. The Commission has proposed a list of 129 countries from whom visas will be required, which is almost identical to the Schengen list of 127 countries. Further Art. K.9 of the TEU allowed the adoption of the procedures of Art.100c to the areas covered by Art. K1. Thus Community law could be extended to asylum policy, the control of external borders, foreign entry and residence requirements and control of illegal immigration. This was finally realised under the Amsterdam Treaty (1997) which ended the distinction between Community law and inter‑governmental agreements in these areas. The Treaty also incorporates the Schengen Agreement which will create a borderless Europe between the 13 Schengen countries. It is anticipated that Schengen will also be applied by Norway and Iceland, but the UK and Ireland will continue to operate border controls.

The Amsterdam Treaty retains the right of veto for Member States for at least five years in these sensitive areas. Since it will no longer be possible to `tie' immigration permits to any single country in a Community that has removed internal border controls, and immigrants are likely to be far more mobile than EU citizens within the Community, as they are less inhibited by social, linguistic and cultural ties to particular Member States, the focus will be upon the overall EU limit. Arriving at such a Community quota may well prove difficult, as immigration limits acceptable to one Member State may be unacceptable to others.

The Tampere Council meeting in 1999 illustrated how far immigration policy has emerged as an important Community policy issue and how responsibility is shifting from individual Member States to the Union. As one of the specific priority areas addressed, the Council reiterated the need to develop a common European Asylum System ‑ with clearly defined responsibilities amongst Member States, common asylum criteria, minimum standards of administration and the establishment of a database of asylum seekers (Eurodac). Further impetus was also to be given to the development of common visa requirements and the prevention of documentation fraud; with the possibility of the establishment of EU visa issuing offices. The Council called for much closer coordination between the border control services of the existing Member States and made clear the responsibility of any prospective members to adopt similar rigorous controls. The Commission was required to give priority to exercising the powers given to it in the Amsterdam Treaty to negotiate readmission agreements, or readmission clauses in other agreements, with all relevant countries. These are intended to address not only the repatriation of a non‑EU country's nationals, but also the readmission of non‑nationals into the State in question who have transited into the EU. The negotiation of such wide ranging agreements is likely to prove problematic. In the recently concluded Lomé negotiations with the Asia, Caribbean and Pacific group of developing countries, the EU had proposed requiring such agreements as part of the aid and trade Convention. However after considerable controversy these proposals were watered down to the consideration of voluntary agreements, without any specified minimum requirements. The Convention will only include an enabling Article on illegal immigrants "subject to the constraint of international convention and law."

The Council also "acknowledges the need for approximation of national legislations on the conditions for admission and residence of third country nationals, based upon a shared assessment of the economic and demographic developments within the Union". ‑ ie. the creation of a global EU immigration limit.

7. Conclusion

Economic theory is unable to offer an unambiguous answer to the question as to whether the EU member states will experience any net economic gain from continued immigration. At best it can indicate the forms of immigration that are most likely to maximise any economic advantage. If migrants are meeting a skill shortage or are only temporary, unaccompanied by dependents, then a net economic gain to the EU states is more probable. However it has been argued that importing skilled labour may offer only a short‑run palliative to a skill shortage and may inhibit the necessary structural adjustment that is required for ensuring long‑run economic success. Similarly although rotational systems of immigration control may be desirable, experience has shown that such systems are unsustainable, even at the national level. A system of permanent immigration is the only viable long term option for an immigration policy, and yet it is such permanent immigration that lies at the root of the concerns that make immigration such a politically sensitive issue across Europe.

But it is clear that the debate about immigration is as much one about the social and political consequences as about the economic impact. As one author has noted, Europe's real perspective may be that "any immigration except of `patrials' constitutes an intolerable disturbance; since the objective is to reduce immigration and incorporation to a level as close as possible to zero, the prevailing situation is unacceptable, and a harbinger of worse things to come." (p. 77 Zolberg 1993). If this is true than the most likely outcome of the European immigration debate is the emergence of a `fortress Europe' against immigration from either developing countries or Eastern Europe, whatever the economic implications.
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Cezary Tomasz Szyjko

Slovakia’s path to Euro adoption –

a blueprint for Poland

1. Adoption cases

The Polish government plans to adopt the euro in 2015. As the policymakers think through the issues that Poland will face on its path to the euro, it is useful to take a look at the experience of  our southern neighbor Slovakia, which is set to join the eurozone on January 1, 2009. Of recent eurozone entrants, Slovakia is clearly the most relevant precedent for Poland. It shares many of its characteristics in terms of geography and initial degree of income convergence with the old EU member states. Importantly, Slovakia had been operating an inflation targeting monetary regime before it entered the exchange rate mechanism (ERM2)—the two-year period before euro adoption when the exchange rate may only fluctuate within a narrow band. This is similar to Poland but unlike the other three recent euro adoption cases (Slovenia, Malta, Cyprus) where exchange rates were tightly controlled before and during ERM2. 

Slovakia‘s economic performance in the run-up to euro adoption is widely considered a success. Not only did the country comfortably meet the Maastricht criteria, it managed to grow rapidly during this time while keeping inflation in check. Political tensions around the change in government in 2006 and sporadic shifts in emerging market sentiment led to some exchange rate volatility, but the intervention band under ERM2 truly tested only briefly, when the new elected prime minister briefly questioned the euro adoption target date. The fiscal deficit was reduced to below the limit of 3 percent of GDP, albeit not by a wide margin.  

2. Factors analysis

Will Poland be able to repeat Slovakia‘s experience? Let‘s consider six factors that contributed to Slovakia‘s successful path toward euro adoption.  First, euro adoption long enjoyed broad public support in Slovakia. Central Bank and Ministry of Finance devised a joint euro adoption strategy as early as July 2003 - 6 ½ years before the targeted adoption rate - and collaborated closely throughout the process. The necessary legislative changes were implemented smoothly, no change in the constitution was necessary and there were no calls for a referendum.. Compared to Slovakia, political support for euro adoption in Poland looks more tenuous. Moreover, its timetable for completing the necessary preparatory steps is considerably shorter. 

Second, Slovakia implemented wide-ranging structural reforms before entering ERM2, actively supported by the IMF at the time. The share of the public sector in GDP was substantially reduced, the tax system was revamped (including its famous 19 - percent flat tax regime) and the labor market was liberalized. These reforms supported fiscal consolidation and, together with joining the EU, jump-started a surge in FDI inflows, notably in the car and electronics industry. Importantly, they removed supply-side constraints to investment. The resulting strong productivity gains, especially in export-oriented sectors, allowed Slovakia to maintain competitiveness in the face of two substantial revaluations of the koruna. Compared with Slovakia, structural reforms in Poland have been more modest to date, although some important measures (such as completing the government‘s privatization plans, removing red tape, a reduction in personal income taxes and tighter early retirement provisions) are now in the pipeline or have been recently completed. Nevertheless, as measured by the World Bank‘s ―Doing Business‖ survey, Poland‘s business environment today is considerably weaker than Slovakia‘s in 2005. 

Third, wage growth in Slovakia remained relatively modest throughout its membership in ERM2; it never exceeded productivity growth and therefore contained underlying inflation pressures. This may be partly related to the labor market reforms earlier this decade and a high rate of unemployment in 2005. Also, Slovakia did not experience net emigration like other new member states. In contrast, labor market conditions have been much tighter in Poland, with wage growth exceeding productivity measures, at least until mid-2008. 

Fourth, the Slovak koruna was slightly below its equilibrium level in 2005, according to National Bank of Slovakia estimates. This provided a cushion to deal with the subsequent strong appreciation without undermining competitiveness. Following the recent sharp depreciation, the Polish zloty is now also believed to be on the weak side. Fifth, global inflation trends worked in Slovakia‘s favor. The era of ―great moderation‖, characterized by cheap imports from Asia, helped to bring down core inflation. While the recent commodity price boom partly fell into the Maastricht assessment period, it came too late to push inflation above the reference value. It is unclear if Poland will benefit from a similar constellation: inflation is now moderating along wit the global slowdown. This, however, may be a temporary phenomenon.

Last but definitely not least, conditions on global financial markets are very different today than in 2005. Slovakia‘s time in ERM2 coincided with a period of record high global liquidity and positive sentiment towards emerging markets, especially the new EU member states. Strong capital inflows easily financed Slovakia‘s large current account deficit and supported the steep nominal appreciation of the koruna against the euro (21 percent from ERM2 entry in November 2005 until the terminal parity was fixed in July 2008). While not decisive, this made it easier to meet the Maastricht inflation criterion. Needless to say, the outlook for financial markets is now far more gloomy. Not only will Poland be unable to count on sustained capital inflows, but will have to face conditions on money and foreign exchange markets that are extremely volatile.   

3. Lessons learned

The main lesson for Poland from Slovakia‘s experience is that preparing for the euro means redoubling the reform effort. This is all the more important because the external circumstances in Poland today are more difficult than they were for Slovakia in 2005-2008. The structural and fiscal reform measures mentioned above, are a good first step to improve  Poland‘s prospects to not only meet the Maastricht fiscal criteria against the background of a slowing economy, but to also to remove bottlenecks to investment and ensure net capital inflows to sustain a widening current account deficit. Further labor market reforms are essential if wage growth is not to exceed productivity growth, a key element in Slovakia‘s success story.  

The Slovak experience has two lessons on when to enter ERM2. First, a broad consensus on the timing and modalities of euro adoption is a crucial precodition. The comprehensive euro adoption strategy, now under preparation in cooperation between Ministry of Finance and NBP is important in this regard. But support for euro adoption in 2015 has to reach beyond Swietokrzyska Street and result in a speedy resolution of potential constitutional obstacles. Entering ERM2 without such a consensus would be a mistake. Secondly, succesful ERM2 membership will need to rely on stable capital inflows. It may therefore be prudent to wait until conditions on financial markets have stabilized. The time can be used to push forward the above-mentioned structural and fiscal reforms, which in any event are necessary whether Poland enters into the euro zone in 2015 or not. 
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Conception de la tripartition

1. La première fonction

Dans le panthéon de ses oeuvres, Dumézil a consacré une place éminente à la première fonction, la fonction de la souveraineté. Cette fonction s'exerce dans le domaine de ce que l'on pourrait appeler la "morale" qui est très souvent la garante de l'ordre cosmico-rituel. Le meilleur exemple de cette fonction se concentre sur deux dieux : Mitra et Varuna
 qui dans Veda  en assument la charge, assistés d'Aryaman et de Bhaga ( plan Mitra) ou Daksa et Amsa (plan Varuna), personnages plus effacés mais de même catégorie de fonctions
.

Ainsi que les deux autres fonctions, la première n'est pas associée à une image univoque, à une seule dimension. On peut proposer plusieurs plans d'interprétation de premier niveau du système dumézilien, mais ce qui semble être le plus significatif pour notre mode d'analyse, c’est de se rapprocher de la pensée structuralle. On peut justifier du choix de cette manière de considérer la "fonction royale" dans la logique du discours dumézilien. Ce discours établit à un niveau très profond  les enseignes qui touchent à la dialectique hégélienne 
. 

 La première fonction possède sa structure interne.  Mitra et Varuna, les "souverains exemplaires" sont présentés par l'auteur en opposition
. Dumézil mentionne les deux aspects de la fonction souveraine : généralement l'un symbolise l’alliance (c'est le sens premier du mot mitra) conclue entre l'homme et les dieux, l'autre (Varuna) symbolise le châtiment que méritent ceux qui rompent cette alliance (son nom signifie "enveloppement", "ligature"). Mais pour Dumézil Mitra est d’abord "l'ami" (autre sens du mot mitra) ami des hommes et de façon plus générale, de toute la création. S'il causait le moindre dommage à qui que ce soit, il deviendrait a-mitra ("non-ami"), c'est-à-dire antithétique à son rôle précédent. A l'inverse, on rattache Varuna à la racine var (-"couvrir, envelopper, lier") et aussi à Vrtra (au "mauvais" Vrtra
) - c'est son rôle d'être terrible, d'inspirer l'effroi, la crainte religieuse. Ce rôle est associé avec tout ce qui brise, coupe, déchire, pour soutenir le bon ordre du cosmos. Dans cet ordre Varuna préside à la nuit, Mitra garde la lumière.

Pour Dumézil l'explication de mot Mitra comme "ami" est évidemment insuffisant, cependant, avant de procéder à sa description qui comprend la confrontation de Mitra avec Varuna, l'auteur commence à raisonner en nous informant sur un aspect qui semble être privilégié, l'aspect de contrat. L'auteur suit Antoine Meillet dans ce contexte et définit "le dieu indo-iranien Mitra, comme le Contrat personnifié". Contrairement aux interprétations des naturistes et des philologues "mal informés des limites de leur juridiction"
, Dumézil insiste sur la coexistence de deux explications dans le "complexe ancien" de l'amitié ("une conception moderne et romantique") et du contrat ("une conception latine, et en quelques sorte notariale"). Le proverbe suivant cité par l'auteur sera un complément de cette description : "Les cadeaux entretiennent l'amitié". Pour soutenir son interprétation, Dumézil se reporte aux travaux qui découvrent les phénomènes très généraux de M. Davy
 et M. Mauss
 dans lesquels il trouve des preuves pour rapprocher les deux pôles sémantiques  "entre lesquels l'Inde et l'Iran paraissent avoir écartelé le préhistorique *mitra-: ce mot est formé avec un suffixe d'instrument (pour l'inanimé) ou d'agent (pour l'animé) sur la racine *mei- "échanger", ce mot auquel sont apparentés, surtout dans le domaine indo-européen, d'autres mots "(...)
. Après avoir présenté cette compréhension générale de mitra, l'auteur rapproche les mots qui lui sont apparentés dans ses nuances : en sanscrit mayate "il échange", en latin mu-nus "cadeau, service rendu, obligation, devoir", "commu-nis"
, en vieux slave ména "changement, échange, contrat" et mirû "paix, cosmos". Les significations des mots apparentés avec *mitra, choisis par l'auteur, ne constituent pas pour lui une sphère suffisante et significative. Dumézil transpose son raisonnement sur le plan de l’interprétation anthropologique. Après avoir défini le mot *mitra qui "dut désigner d'abord le moyen ou l'agent d'opération "
, il introduit la notion de potlach, très bien connue dans l'anthropologie comme une explication du sens de "contrat"
, qu'il définit comme "échange obligatoire de dons" et qu'il associe après avec "l'amitié" ; il mentionne encore le travail de M. Mauss sur le don. Les fragments du  travail de Mauss  consistent en des stances des Hâvamâl
, poème eddique en forme de dictons qui décrit quelques points importants des anciennes sociétés scandinaves. Pour Dumézil il sert comme support à l'image de Mitra, dans le sens de "contrat", "amitié" et "échanges réguliers"
.

Pour construire une "métaphore" de Mitra en ayant conscience que c’est sûrement un phénomène indo-européen, Dumézil présente encore les autres associations de terrain germanique. L'auteur commence cette partie par l’introduction des notions trua ("avoir confiance, croire")  et gjalda ("payer de retour, expier"). Pour expliquer leur sens, l'auteur introduit encore le nom en vieux-islandais de "l'ami", c'est-à-dire vinr (suédois vän et vieux-haut allemand  wini ), qui sont apparentés pour lui à celui de la "grande famille" irlandaise - fine - et au premier élément du latin uin-dex (formé comme iu-dex sur -ius). L'auteur écrit que fine "se définit par des degrés précis et divers de responsabilité solidaire (d'où le vieil-irlandais an-fine "l'ennemi", formé comme le vieil-islandais o-vinr, de même sens). Le latin uin-dex "exprime une notion juridique au premier chef" : le uindex est en effet "la caution fournie par le défendeur qui se substitue à lui devant le tribunal et se déclare prêt à subir les conséquences du procès"
. Il faut parler encore ici de l'irlandais cairde "amitié" (latin carus) qui "désigne tout traité conclu entre deux clans, depuis le simple armistice jusqu'aux plus larges ententes"
. Pour illustrer pleinement le contexte indo-européen, Dumézil continue de rappeler les rapports avec le sanscrit mitrah "ami" et aussi dans la langue post-védique, au neutre, mitram "ami, allié" et encore avestique mitra - "contrat". Tous ces exemples constituent une collection de mots que l'auteur traite comme les éléments descriptifs des dieux, considérés par l'auteur comme représentatifs pour la compréhension de la  première fonction dans le sens de complexe juridique.

Dumézil avance dans la construction de l'image des représentants de la première fonction en prenant un itinéraire qui cherche la parenté des caractéristiques de Mitra  dans le sens de "contrat" et "amitié", dans la famille indo-européenne. Au commencement de la description, l'auteur a nous expliqué comment il voit la silhouette de Mitra : comme une partie de la tradition indienne et iranienne.   (ce sont : "ami”, "échange", "contrat"). Ensuite il a ajouté les exemples scandinaves, irlandais et latins pour confirmer cette compréhension et enfin il revient au point initial et parle du sanscrit mitrah ("ami") et l’avestique mitθra ("contrat"). Les contextes indiens et iraniens ont donné de manière directe la compréhension de *mitra. Mais les exemples de notions scandinaves, irlandaises et latines ont confirmé le caractère de Mitra de façon indirecte. On a déjà démontré que l'auteur a considéré que les verbes trűa et gjalda étaient proches du sens "ami" et finalement de *mitra, sans que ces substantifs aient une quelconque relation linguistique directe. On a également démontré que Dumézil a, par la suite, cherché les corrélatives scandinaves. Cet exemple nous révèle quelle était sa méthode : le décorticage du sens d’un mot sert à montrer les liens qui existent entre les langues et les cultures indo-européennes ; la transposition du raisonnement au niveau du sens des mots-notions, au lieu de la simple affinité de racine, constitue un mode de recherche de la "nouvelle mythologie comparée".
L'auteur se concentre sur les aspects constitutifs pour saisir le "phénomène de Mitra" : d’abord "ami" et "contrat"
,  ensuite "échanger" (sur la racine indienne et iranienne *mei-), "changement", "échange", encore "contrat" (sur la racine vieux slave męna) ou "paix, kosmos" (sur la racine vieux slave aussi mirú
), qui sont sûrement associés à son "caractère pacifique" qui soutient les relations sociales et toute la société. Puis c'est le changement d’optique descriptive et le passage sur un terrain plus proche de la pensée contemporaine, c'est-à-dire sur le terrain du contraste, le terrain des oppositions, au lieu des précédents terrains de concordance. 

Le sous-titre de cette partie analysée de "Mitra -Varuna" - dans le chapitre : "Jupiter et Fides" est "Mitra, antithèse de Varuna". Cette seule formulation   confirme l’intention d’une classification par opposition que l'auteur y présente. Premièrement on voit ici le problème déjà perçu dans la première fonction, à savoir la  contradiction intérieure du caractère des deux dieux souverains Mitra et Varuna. Au commencement Dumézil rapporte le travail de Sylvain Levi, " La doctrine du sacrifice"
 et un texte de Catapatha Brahmana où Mitra et Varuna sont "opposés" de la manière suivante: l'intelligence à la volonté, la décision à l'acte, la lune décroissante à la lune croissante"
. Sylvain Lévi a remarqué seulement, que "l'écart de ces interprétations en démontre la fantaisie"
, mais Dumézil commence la polémique et répond : "Oui, si l'on s'en tient à la lettre, non si l’on considère l’esprit. Laissons de côté la lune : les deux autres formules en rejoignent beaucoup d'autres et ce faisceau de "copules de notions" définit excellemment deux manières de diriger et de considérer le monde" et il ajoute dans une note qu’"'il faut se garder - comme on l'a fait récemment - de les dissocier, de les utiliser séparément, en dehors du système qui leur donne leur sens"
. Cette remarque de Dumézil explique sa manière de penser fondée sur l'idée que sans les catégories appartenant aux systèmes qui sont en dehors du système analysé on ne peut pas définir Mitra et Varuna. Autrement dit pour définir les représentants des premières fonctions il faut employer les exemples des autres cultures indo-européennes et les comparer. Autrement dit encore, pour définir les éléments de sous-système du système général indo-européen, il faut trouver les catégories comparables à autre sous-système. La compréhension dumézilienne diffère alors de celle de Sylvain Lévi et agit ouvertement sur l'application de notion de structure et l’explication du sens des éléments analysés. Comment l'auteur réalise-t-il cette idée ?

Dumézil rapporte les connotations suivantes de Mitra et Varuna : Mitra est le jour et Varuna la nuit, Mitra est la droite et Varuna la gauche, Mitra prend "ce qui est bien sacrifié" et Varuna "ce qui est mal sacrifié" ; que ce monde-ci est Mitra et l'autre monde Varuna ; ce qui appartient à Mitra est ce qui se casse de soi-même et à Varuna ce qui est coupé à la hache ; à Mitra le beurre brut,  à Varuna le beurre baratté; à Mitra ce qui est cuit à la vapeur 
 ; et à Varuna ce qui est rôti au feu ; à Mitra le lait, à Varuna le soma, boisson enivrante ; Mitra est l'essence des brahmanes et Varuna est l'essence des rajanya ou kshatriya. Après avoir donné ces exemples, Dumézil explique que les expressions doubles définissent des points homologues sur deux plans déjà décrits  à cause de Numa et Romulus
, qu'il compare ensuite entre eux : "Mitra est le souverain sous son aspect raisonnant, clair, réglé, calme, bienveillant, sacerdotal ; Varuna est le souverain sous son aspect assaillant, sombre, inspiré, violent, terrible, guerrier. En particulier telle expression, souvent commentée, comme celle qui assimile "ce monde-ci" à Mitra et "l'autre monde" à Varuna se comprend bien dans cet ensemble " (avec Numa et Romulus). 

Dumézil a écrit que "Mitra et Varuna sont opposés". Quand on voit toutes les catégories présentées ci-dessus, on se demande quelle règle de classification crée la base de cet ordre? Est-ce que l'intelligence est vraiment opposée à la volonté ? Est-ce-que la décision est opposée à l'acte ? Pas du tout. L'auteur applique ici les couples de catégories, mais ces catégories ne sont pas opposées. Elles sont différentes : l'intelligence, la volonté décrivent et désignent différents aspects de Mitra mais pas dans le sens de l'opposition. Cependant les autres catégories citées par l'auteur permettent  de construire le schéma opposé suivant : 

Mitra
Varuna

la lune décroissante
la lune croissante

le jour
la nuit

la gauche
la droite

ce qui est bien sacrifié
ce qui est mal sacrifié

ce monde- ci
l'autre monde

Sur l'opposition de "la droite" et de "la gauche" Dumézil a écrit: "Mitra est la gauche et Varuna la droite, ou bien que Mitra est la droite et Varuna la gauche  (suivant que la droite est considérée comme le côté fort ou comme le côté juste)"
.  Dans ce cas-là, parallèlement au cas précédent, l’auteur a opposé l’intelligence à la volonté, et subordonné la "vraie capacité de catégorie", à son "vrai sens", à sa compréhension de la règle de l'opposition. La classification descriptive s'unit alors aux deux catégories d’information. La première indique les enseignes des représentantes de  la fonction souveraine dans le sens de différences, et la deuxième indique les oppositions entre les catégories qui désignent ces enseignes.

Il est nécessaire de préciser encore les relations entre le système tripartite en général et les descriptions particulières de la première fonction. Dumézil construit son système de fonctions sur la base de trois éléments : la fonction souveraine, la fonction militaire et la fonction productrice. Pendant le processus de caractérisation de la première fonction qui est comme toujours très proche des faits,  l'auteur discute les personnalités divines appartenant aux fonctions particulières ; il présente leurs noms, l'étymologie de ces noms et ensuite il élargit leurs limites de compréhension en introduisant les notions qui sont les plus proches de la compréhension des personnalités divines analysées. Dans le cas rapporté ci-dessus, l'auteur a commencé par la présentation de Mitra comme l'amitié et le contrat. Ces enseignes de l'être divin ne se contredisent pas. Ils se complètent et règlent l'existence sociale sur la base des échanges des données, par exemple. Mais Dumézil ne se décide pas à s’arrêter à ce niveau de compréhension de la fonction de Mitra. Il montre encore les autres enseignes de ce dieu védique, et construit l'image qui ne se présente pas comme une vision homogène mais plutôt hétérogène.    

Les descriptions classificatoires des dieux chez Dumézil, dans ce cas-là- védiques, ne s'arrêtent pas à la subordination de la notion descriptive du dieu,  au dieu lui-même. L'auteur emploie la logique contradictoire  et  subordonne le dieu ou les dieux à une notion qui a joué un rôle inverse précédemment, parce qu'elle caractérise le ou les entités de la première fonction. On parle ici du cas  "Le jour et la nuit ", de "Mitra-Varuna", quand l'auteur considère ces catégories comme le point de rapport pour les dieux de la première fonction d'origine védique, romaine et grec : Mitra, Varuna, Jupiter, Dius Fidius, Summanus, mais aussi Ouranos, Zeus, Kronos. Ce faisant, il n'est pas question d'établir des équivalences, voire de rigoureuses filiations entre les noms de ces dieux, mais bien de trouver  les structures de référence qui ont provoqué des manifestations similaires et ont indiqué la même place pour ces dieux entre les représentants de la première fonction. 

Mais le sujet de base de cette partie pour les caractéristiques duméziliennes constitue le problème des liens entre les deux personnages divins : les dieux séparés et les dieux en  couples  (Mitra-Varuna, mitravarunau, au duel ). Cette dernière forme de l'existence des divinités ne permet pas de proposer une place équivalente dans la relation entre ces deux dieux, parce que les subordinations changent. Une fois, les deux sont séparés, ils se présentent comme le dieu de jour et le dieu de la nuit : "le jour est de Mitra, telle est la tradition... et aussi la nuit est de Varuna"
 ; une autre fois "réunis en couple, ils sont l'un et l'autre des dieux du jour et de la nuit et Varuna, même quand il est seul, conserve un côté lumineux : mais, il a aussi un côté sombre et, si on le compare à Mitra, c'est incontestablement ce côté sombre qui s'accuse par opposition à la nature avant toute lumineuse de son compagnon".    

Le problème de multiplicité des classifications des êtres divins, ou mieux le manque de possibilités de classifications équivalentes, basé sur un seul point de vue, devient un des signes le plus caractéristique pour le discours consacré à la description de la première fonction : "Les rapports de Jupiter et de Dius Fidus sont les mêmes. Pris ensemble, ils ont la même fonction : le serment est la chose de Dius Fidius, mais aussi de Jupiter. De même toutes les foudres sont de Jupiter. Et l'on ne se trouvera pas ridicule de soutenir que les Romains sentent essentiellement dans Jupiter le ciel nocturne. Mais, quand ils se souviennent de l'autonomie de dius Fidus, la perspective change : du complexe Jupiter surgit une puissance "nocturne", un Summanus, qui permet à Dius de se définir conformément à son étymologie par "diurne"
.  

L'image  des deux dieux, Mitra et Varuna,  montrée par  Dumézil, constitue la base des classifications qui englobent différents aspects de la compréhension des êtres divins, mais malgré la multiplicité de ces aspects, ces classifications restent encore partiales. Comme toujours on souligne ici les aspects conçus à travers des relations dans l'ordre antithétique qui tient compte seulement des éléments choisis, des caractéristiques pour ces dieux et qui montre finalement que les relations antithétiques sont toujours présentes dans le discours dumézilien ; mais il n’y a pas de raison de dire que la structure d'ordre antithétique constitue le but du discours dumézilien. Symboliquement cette "classification partiale" du point de vue de l'analyse structuralle, dans le sens d’une présence de classifications antithétiques, paraît parallèle aux caractéristiques des autres manières, et devient en même temps un raisonnement  caractéristique pour toutes ses analyses. Toutefois l'image de la première fonction, à propos de Mitra et Varuna est dominée par le modéle où les éléments se basent sur la relation antithétique.

2. La deuxième fonction

La représentante de la deuxième fonction est associée à la guerre pour laquelle on a besoin de la force et des armes, des vertus guerrières - énergie, courage, héroïsme.  Selon l'opinion de l'auteur "la fonction guerrière occupe, dans les mythologies et dans les épopées des peuples indo-européens, un personnel nombreux, mais moins fermement organisé que celui de la fonction souveraine"
. Dumézil décrit cette fonction comme le domaine de l'action des dieux, des héros et des autres êtres qui accompagnent les représentants de la première fonction et qui sont très proches d’eux parce qu’ils protégent le système divin et humain (social) dans le sens où ils soutiennent les structures et le système hiérarchique des trois fonctions et protègent la société humaine des dangers internes ou externes. 

La fonction guerrière est deuxième dans la hiérarchie des trois fonctions et en même têmps elle est en deuxième position, quand on remarque l'attention que l'auteur lui consacre dans ses écritures. Dumézil a rassemblé, dans les trois positions essentielles, les  résultats  des recherches sur la "fonction d'énergie et de courage" : "Horace et les Curiace" (1942), "Aspects de la fonction guerrière chez les Indo-Européens"(1956), "Heur et malheur du guerrier. Aspects mythiques de la fonction guerrière chez les Indo-Européens" (1969)
, mais cela ne signifie pas qu'on ne trouve pas les analyses de la fonction guerrière dans beaucoup d'autres textes
. Les résultats de ces recherches sur la fonction où dominent la force et la guerre, les plus représentatives, se trouvent dans les livres énumérés ci-dessus. Tous ces livres considèrent les différents aspects de la deuxième fonction et répètent très souvent les motifs des oeuvres précédentes. La première position de 1942 est consacrée à la deuxième fonction où les mythes justifient les pratiques de la seconde classe des guerriers. L'essentiel du livre est bien sûr consacré au cas romain mais aussi au dossier irlandais, avec Cuchulainn. L'auteur a entrepris d'interpréter l'épisode le plus célèbre du règne de Tullus, le duel des Horaces et des Curiace, sous l'éclairage comparatif de mythes, de légendes et de rituels liés chez d'autres peuples indo-européens à la fonction guerrière. Le deuxième livre de 1956 parle de l'idéologie de la fonction guerrière et présente moins une structure que des aspects
. Pourtant ici pour la première fois l'attention de l'auteur est concentrée spécialement sur la deuxième fonction et sur ses dieux et ses héros comme les représentants. Pour une grande part, l'auteur utilise les fait indiens et indo-iraniens mais selon les occasions, les faits romains, scandinaves, grecs où il suit le guerrier jusqu'au terme logique de l'épanouissement de ses actions, dans  ses fautes et ses forfaits mais aussi dans ses malheurs. Le travail de 1969 présente le problème de la deuxième fonction avec les répétitions des problèmes analysés en 1942 et 1956 mais pareillement avec les changements, parfois considérables, quand on pense à la présence des dieux Germains. Le travail de 1985 reprend les sujets de ses prédécesseur mais élargit les témoignages jusqu'à présent négligés d’un roman, d’un ossète, d’un gallois. En général toutes ces positions modèlent le problème de la deuxième fonction selon les aspects suivants : 

– le premier aspect - la geste de Tullus Hostilius, le troisième roi de Rome, où Tullus est la manifestation de la personnification du guerrier idéal, "le roi guerrier", "le maître guerrier", "celui qui a donné à sa jeune armée une admirable instruction militaire"
 et en bref " Tullus Hostillus, militaris rei institutor"
; les épisodes de sa carrière et de ses contemporains (Horatius, Mettius Fuffetius) où se constituent le modèle comparatif pour les carrières de Indra, Trita Aptya et Namuci ; 

– et le deuxième aspect, le problème du dépassement de la norme du guerrier qui est symbolisée par un sous-titre commun pour toutes les oeuvres nommées ci-dessus "Les trois péchés du guerrier" (où  finalement, comme la conséquence de ces péchés, l'élément de culpabilité devient, pour Dumézil, l’aspect le plus important de la deuxième fonction). Le sujet des trois péchés a été étudié en détail dans "Mythe et épopée II" 
 (1971), repris dans "L'oubli de l'homme et l'honneur des dieux"
 (1985) et  dans "Le roman des jumeaux" (1995).

Parallèlement à toutes les catégories des trois fonctions, la fonction guerrière, est représentée par les divinités appartenant à toutes les cultures indo-européennes à partir de Thor scandinave,  en passant par Mars romaine, jusqu'aux Indra indiennes et beaucoup d'autres, bien sûr. Mais cette catégorisation présente les dieux de la deuxième fonction dans ses significations modèles, dans ses cadres fondamentaux qui, comme tous les cadres et catégorisations, sont très souvent condamnés aux complications, aux simplifications et aux réductions, ce dont Dumézil est bien conscient. Le meilleur exemple est associé avec Odhin, qui dans la catégorisation modèle représente la première fonction de souveraineté qui vient presque toujours en tête du panthéon germanique, mais dans la pratique de la vie religieuse, à l'intérieur des temples et lors des diverses cérémonies culturelles il est accompagné  des autres dieux qui ont la possibilité de le supplanter
. Dans la mythologie germanique les relations entre Odhin et Thorr sont très proches et les fonctions échangeables. Si Thorr "s'illustre par ses prouesses physiques, par le déploiement de sa force à l'encontre des géants, la province guerrière se voit le plus souvent administrée-"gérée" écrivait Adam de Brême- par Odhin. C'est ainsi que les "guerriers-fauves", les terribles berserkir, se vouaient à Odhinn, tandis que nombre de héros de l'épopée nordique, de Sigurdhr à Starkadhr en passant par Hadingus et la famille des Helgi, possédaient des traits "odiniques" et que de multiples heiti (surnoms) désignaient le dieu Odhin sous des aspects guerriers "
. L'autre exemple de liaisons "proches" et  d’"échanges" fréquents parmi les catégories des deux premières fonctions est fourni par Dumézil avec son analyse de Starcatherus/Starkadhr, quand il en vint à abandonner l’interprétation de "héros de Thorr"
 en faveur de l'interprétation "un héros odinique, mais d'un type rare ..., lié aux aspects sombres de ce dieu complexe"
.   L'ambivalence
 de la place et de la position de Odhin et Thorr , dans les catégories des trois fonctions peut servir de prétexte pour montrer leur caractère opposé : par exemple, Odhin est en premier lieu associé avec la paix et Thorr avec la guerre
, mais à une autre place la situation est inversée
. 

Au commencement de ce travail, on a décidé de montrer les exemples de l'analyse dumézilienne dans une optique structuralle qui était remarquée  déjà dans le deuxième chapitre, et s'est manifestée sous la forme  des oppositions, des contradictions et l'antithétisme. Dans le cas de la deuxième fonction, au commencement de la définition du problème, l'auteur présente un autre aspect de la systématisation qui souligne les dépendances réciproques, et qui s'exprime par "la collaboration harmonieuse des trois fonctions superposées de souveraineté, de force et de fécondité"
. Ceci ne signifie pas cependant que l'auteur ait abandonné entièrement le mode de classification dans le sens des relations antithétiques
, montre, par contre, qu’il essaie de créer une structure cohérente où la deuxième fonction constitue l’élément d'un tout, pas séparé mais effectivement employé pour exister dans un mécanisme intégral.    

La conception des trois fonctions, c'est-à-dire des trois composantes, est un point de départ pour Dumézil dans la description de la fonction guerrière sur la vertu du romain Tullus Hostillus. L'auteur applique ce modèle sur les considérations de la "fonction des héros" et parle de son problème dans la perspective des associations en trois, qui était mentionnée au commencement de ce chapitre. Contrairement à cette image initiale explicative qui montre les trois fonctions comme  la  simple somme de trois éléments, le cas de l'analyse de Tullus Hostillus sera présenté plutôt comme les relations des trois éléments. Les trois èlèments deviennent la dominante de l'effigie de la "fonction de la force et des armes". 

Le sujet du troisième roi de Rome est analysé par l'auteur après avoir donné une perspective du duel de Horace et de Curiace et l'exploit de Cúchulain qui conduit l'auteur à la conclusion que le combat d'un dieu ou d'un héros contre un adversaire adopte une forme variable de triplicité. En plus le motif de "triplicité" se répète plusieurs fois aussi, dans le contexte de la tradition indo-iranienne et le dieu Indra, qui constitue l'autre contexte descriptif et explicatif de Tullus Hostillus et de la deuxième fonction en même temps. Romulus et Varuna ainsi que Numa Pompilius et Mitra ont servi à l'auteur comme exemple particulier d’une "remarquable identité profonde, dans l'idéologie et dans l'expression mythique de l'idéologie" de la deuxième fonction, "au second niveau cosmique et social" entre Rome et Inde. Toutefois maintenant le premier rôle appartient, comme il se doit, à Tullus. Il mènera le jeu, contre les Véiens et contre les Sabins et déjà dans le règlement définitif du sort d'Albe. Il s'efface une fois au moment le plus grave et le survivant des trois Horaces donnera l'empire latin à Rome et au roi de Rome. Tullus négociera avec le chef albain "le combat des triplets" au lieu d'une bataille générale où on règle les conditions, on "accompagne les trois combattants", mais "Tullus voulait que la décision de la guerre se fit en engageant le moins d' hommes possible et que le plus distingué des Albains combatte seul à seul avec le plus brave des Romains"
. Le chef albain a rejeté cette proposition. 

A travers l'histoire royale et spécialement sous le règne du roi typiquement guerrier, un avantage militaire important est acquis pour Rome par un autre combattant que le roi, le champion. Selon cette règle Dumézil a choisi comme motif central les rapports entre le roi et le champion ou le dieu et le héros. L'histoire de Tullus rapporté par Dumézil selon le Grec Denys d'Halicarnass
 continue mais ce qui compte pour nous, c’est le fait que Dumézil l’a insérée un peu plus tard, après avoir soumis plusieurs aspects d'activité du troisième roi de Rome. Dans une partie ultérieure d’alors, l'auteur présente une situation analogue aux Indes, où mutatis mutandis, le rapport du roi et du champion était seulement remplacé par celui du dieu et du héros de la mythologie divine. On domine ici les "éléments triples". Il y a "la victoire sur l'adversaire triple, sur le fils tricéphale de Tvastr. ". Les hymnes védiques attribuent parfois l'exploit au seul Indra, parfois à Indra aidé de Trita Aptya, qui "connaissant les armes paternelles et poussé par Indra,  combattit  contre l'être à trois têtes (...)". Le motif "de trois" continue, mais il est seulement présent en marge des considérations principales, des relations entre un dieu et un héros pour nous informer que le trait conduit vers l'Avesta où l’on trouve Ahi Dahaka, un homme aux trois têtes, tué par raetona, dont le nom dérive de rita, forme iranienne du védique Trita
. Les noms énumerés  ci-dessus, les noms indien et iranien du héros qui tue l'adversaire triple, sont remarquables. Dès le Rg Veda, Tritá, le même mot que le grec (tritos) est compris "troisième" et les Brahmana ont le troisième de trois frères
. Dumézil continue ses liaisons dans le sens de participation de l'acte de puissance des dieux et des héros et revient avec tout ça à l'équivalent iranien du dieu Indra Vrtrahan qui, par la puissance de vrragna constitue la source de puissance.   

Le groupement des informations par Dumézil, dans un processus de description de deuxième fonction se situe entre deux plans fondamentaux qui montrent deux directions de l'analyse : la première, le plan des dieux, des héros et des champions, "tous les guerriers" avec leurs péripéties et la deuxième, le plan des associations des trois éléments dont l'auteur cherche le motif de les grouper dans l'étymologie des mots ou dans le nombre des personnages (le combat des triplette, les trois combattants) et des trois aspects de ces personnages (le fils tricéphale de Tvastr). Le premier plan est descriptif et prépare le contexte du sujet de la deuxième fonction ; le deuxième plan est interprétatif.

Ce n’est pas un hasard mais certainement une règle que les éléments  de la troisième fonction de Dumézil se structurent vers un modèle "de trois". Revenons au sujet des "trois péchés du guerrier" dont on va analyser un exemple. Cette fois, il s'agit d’un exemple indien, où Indra avec la théorie des péchés a reçu une forme significative : le cinquième chant du Markandeya-Purana. La vue générale de Dumézil sur les "trois péchés" se constitue grâce aux valeurs fonctionnelles des cinq Pandava, reconnues par Stig Wikander
 ; elles y sont exprimées non seulement par les noms des dieux de leurs pères, mais par des substantifs abstraits qui caractérisent bien l'essence de chaque fonction : tejas ("une puissance de l'âme"), bala (une des variété de" force physique"-plus athlétique et plus brutale) et rupa ("vient orner les deux jumeaux humains"). La perspective de ces trois substantifs a permis à Dumézil de présenter les "trois péchés" contenus dans Markandeya-Purana dans l’ordre suivant :

1. Le premier péché : La perte du tejas, provoquée par un sacrilège et par une atteinte à la structure sociale,

2. Le second péché : La perte du bala, force physique, provoquée par un autre péché, qui tout en restant un manquement au pacte conclu, est d'abord considéré comme lâcheté, la peur devant une force supérieure,

3. Le troisième péché : la perte du rupa, beauté de la forme, provoquée par un adultère commis à l'aide de la supercherie honteuse d'un changement de forme
. 

Les exemples de "péchés" sont encore des exemples de "trois", les trois éléments caractéristiques pour la deuxième fonction. Dans ce contexte ils sont comparables à la conceptualisation de Tullus Hostillus. Le Roi était associé dans les exemples précédents, comme un représentant de fonction guerrière, mais montré par Dumézil dans trois dimensions, trois points de référence, trois éléments. La fonction guerrière occupe la place "au milieu” dans le système dumézilien ; après avoir analysé  toutes ces "associations en trois", le modèle interne de cette fonction se présente comme une structure "triple", contrairement au modèle interne de la première fonction qui est constituée sur la relation de deux éléments. Ces deux fonctions se présentent alors ainsi :

I fonction
II fonction

2 éléments
3 éléments

3. La troisième fonction

La troisième fonction est un complexe très riche et le plus difficile à définir précisément par sa richesse, son absence d’équivalence, son incohérence, ces variantes, sa multiplicité et dans sa collection des descriptions des entités divines et leur action sociale de nombreuses origines. On peut dire que tout ce qui n'appartient pas aux deux premières fonctions appartient à la troisième. Les interprétations des commentateurs de la théorie des trois fonction la juge rigoureuse
. Un des caractères les plus immédiatement sensibles de la troisième fonction est son morcellement en de très nombreuses provinces dont les frontières sont imprécises : fécondité, abondance en hommes (masse) et en biens (richesse), nourriture, santé, paix, volupté, etc., sont des notions qui se conditionnent les unes les autres, qui se déversent les unes dans les autres par mille capillaires, sans qu'il soit possible de déterminer entre elles un ordre simple de dérivation. Un autre caractère de la même fonction est son étroite liaison avec la base géographique, topographique, ethnique aussi de chaque société particulière et avec la forme, les organes variables de chaque économie. En conséquence, si la comparaison des dieux ou des héros jumeaux les moins engagés dans le détail des realia, a permis de repérer un certain nombre de traits et de thèmes communs à plusieurs peuples indo-européens ; aucune structure générale n'est apparue jusqu'à présent et l'on peut douter que l'avenir en découvre une. De son côté, Dumézil a aussi exprimé ses craintes, mais à propos de l'expression  épique de la troisième fonction il a écrit le commentaire suivant : "(...) Les problèmes [de la troisième fonction ] sont toujours compliqués et parfois fuyants parce qu'elle est elle-même multiforme et liée étroitement à une géographie particulière (relief, climat, économie)"
 ; dans un autre livre l’auteur continue : "Nous avons souvent  noté l'hétérogénéité des deux premières fonctions et de la troisième : dès qu'on passe à celle-ci, tout devient sinon confus, du moins multiple, détaillé, éparpillé, presque impossible à subsumer en un seul mot "
.

Il est normal que, chez Dumézil, les descriptions et les analyses de la troisième fonction soient dispersées dans beaucoup de ses textes, car un travail d'ensemble qui aurait être l'équivalent de la troisième fonction en entier n'a finalement pas vu le jour, contrairement aux plans de l’auteur. Les études de la troisième fonction se situent alors dans bien des travaux. Cependant vers la fin des années quarante, l'auteur a publié "Tarpeia", connu notamment à propos de la troisième fonction et du roi Ancus Marcius, comme le livre le plus complexe à ce sujet mais qui ne l'épuise pas. Dans "Tarpeia" Ancus est montré comme emblème de la troisième fonction sociale, telle qu'elle avait évolué à Rome. Cet enseigne représente les concepts des Romains de la fin du IVème siècle et trouve sa place dans le riche concept de "Quirinus", mais le dépasse sous certains aspects ; il est aussi subordonné aux concepts "Jupiter" et "Mars". Ancus représente un complexe multiple de "troisième niveau" par les associations directes ou indirectes avec les autres personnages. Dumézil le caractérise comme celui qui "s'appuie bien sur la masse votante", "peuple électeur", "auspicia, sacra, arma
" ; "toutes les conquêtes qui sont mises au compte d'Ancus ont une valeur principalement économiques : occupation et nationalisation des forêts; descente du cours du Tibre jusqu'à la mer ; fondation d'un port, ouverture des marais salants"
, "Ancus-plèbe", "le bonus Ancus", patron de "la foule" romaine et foule d'origine étrangère", "c'est sous Ancus que s'installe à Rome le riche Démarate, le futur Tarquin l'Ancien, qui inaugure aussitôt dans sa nouvelle patrie la puissance de l'argent"
 et aussi "Ancus fit taire, comme piaculum".  

Les premières tentatives de descriptions des entités de la troisième fonction sont déjà apparues avant (par ex. Freyr, Njordr, Freya dans un contexte de volupté, de joie, de paix et de plaisir - "Mythe et dieu des Germains" de 1938, et les éleveurs-agriculteurs de Quirinus dans "Jupiter, Mars, Quirinus" de 1941), mais "Tarpeia" propose un autre aspect de cette fonction, sur l'autre territoire indo-européen. On trouve plusieurs exemples aussi dans la série de "Mythe et épopée", où l'auteur rapporte les analyses isolées de la troisième fonction ou les cas associés avec les deux premières. "Mythe et épopée I" qui ouvre les oeuvres de synthèse, contient pareillement l’exemple de la compréhension dans le même contexte : il s'agit des Boratæ 
, une famille chez les Ossètes du Nord. Leur caractéristique et le principe de leur conduite sont bien la richesse et devient l’association consécutive de la "fonction économique". Dans "Mythe et épopée III" on trouve les analyses de Quirinus, le troisième terme de la triade précapitoline que l'auteur connut avec la décadence
 et qui devient alors une autre expression de la "fonction de fécondité" mais qui n’est pas présente aux autres livres. Un aspect fondamental de Quirinus comme représentant de la troisième fonction est associé avec "les grains", et se rencontre dans "La religion romaine archaïque"
. L'auteur y présente son interprétation de l’étymologie de Quirinus , leur liens de Vofino , ensuite de ancien *co-uirio-, *couirio-, son expression  feminin * couiria- et Quirites, de *co-uirites, comme nom des citoyens Romains considérés dans leur organisation civile et politique. L'auteur place Quirinus en dernière position : après le royal et sacré Jupiter, après Mars guerrier et s'arrête sur le plus vieux Quirinus qui paraît avoir patronné le peuple de Romains "par lui-même ou par l'action de son flamine au service de divinités spécialistes, veillé particulièrement à son approvisionnement en grains"
. Les grains sont l'attribut de Quirinus ; à travers ces grains Quirinus est un patron agricole des populations agricoles et de tout ce qui est lié avec la croissance. Cet aspect devient un enseigne suivant de la fonction discutée.    

Dans une séquence indo-iranienne, toujours fondamentale pour Dumézil les trois fonctions représentent les dieux : Mitra-Varuna (souveraineté juridique et magique), Indra (force guerrière) et Nasatya ( santé, fécondité). Nâsatya ou Açvin  sont les dieux canoniques des "derniers niveaux", les représentants de la troisième fonction. Voilà un fragment caractéristique, par lequel l'auteur nous les décrit :"Ils sont surtout des donneurs de santé, de jeunesse et de fécondité, des thaumaturges secourables aux infirmes comme aux amoureux, aux filles sans fiancé comme au bétail stérile. Mais la troisième fonction est bien plus que cela, non seulement santé et jeunesse, mais nourriture, mais abondance en hommes et en biens, c'est-à-dire masse sociale et richesse économique et aussi attachement au sol, à cette jouissance paisible et stable des biens qui s'exprime en sanscrit par l'importance racine ksi-. Aussi les Açvin sont-ils souvent renforcés à leur niveau par des dieux et par des déesses qui patronnent d'autres aspects de la troisième fonction, la vie animale, l'opulence, la maternité (Pűshan, Puramdhi, Dravinodâ, "le Maître du Champ", Sarasvatî et d'autres déesses mères), ou encore ils patronnent le caractère pluriel, collectif, total (les "Tous-les-Dieux", paradoxalement conçus comme une classe particulière de dieux), qu'exprime bien le pluriel viçah, "les clans", que le Rig-Véda (VIII,35) oppose déjà comme étiquette de la troisième fonction aux singuliers neutres brahman et kshatra, qui caractérisent les deux fonctions supérieures"
. Par cette description, Dumézil nous présente la catégorie de la "fonction inférieure" constituée par la collection des enseignes caractéristiques, dans le sens de la coexistence de leurs différences discriminantes, sans une structure interne réglée définitivement selon un nombre fini de catégories conceptuelles. 

Un des signes caractéristiques du "troisième niveau" est son indissolubilité avec les deux fonctions précédentes. Dans "Tarpeia" l'auteur dénombre les trois couples des divinités dans les stances des hymnes de Rig Veda, qui énumèrent les dieux convoqués au sacrifice, les représentants des trois fonctions mais dans un ensemble
. Dumézil présente la collection des personnages divins de provenances diverses dans un ordre où il manque la hiérarchie et la graduation qui change l’image précédente des fonctions. L'auteur a introduit un "élément additionnel", "un dieu  prédécesseur"- Agni - "je place, avec une pensée pieuse, Agni en avant"
 - qui a inversé l'ordre dejà connu. Ensuite il a énumeré les représentants de la deuxième fonction : Indra-Vâyu (dans le composé  au duel Indravayu et  le voisinage du mot cardha "troupe combattante") et enfin les représentants de la première fonction-Mitra-Varuna (dans une forme Mitravaruna accompagnée par le mot rta l' "ordre" cosmique et moral). Dans les quelques phrases suivantes apparaissent encore les représentants de la deuxième fonction  (deux Açvin) et aussi de toutes les formes de vitalité que désignent  çriyah  et prkshah. Les hymnes qui suivent énoncent Indra, Agni, Marut et enfin de "Tous- les -dieux"(...), les trente-trois dieux qui peuplent par tiers le ciel, la terre et l'eau"
. L'auteur cumule, sans cesse, ces "faits duméziliens" jusqu'au nombre significatif de trente-trois dieux, comme une expression de la quantité infinie des êtres divins. 

Parmi les associations de la troisième fonction se trouve le motif de l'eau qui a plusieurs connotations. On y trouve Njördr avec son caractère maritime, son rattachement à la mer et à la navigation
, que Dumézil décrit dans "Les dieux des Germains". Mais Njördr est placé dans cette catégorie à cause de son dieu jumeau Freyr. Les deux sont bien sûr les figures de la troisième fonction, correspondant à Quirinus, Ops mais pareillement aux Asvins. A son tour le corrélatif féminin de Freyr, c'est la déesse Freyja qui est unie ensuite avec Sarasvati et Anahita. De cette manière, à travers la série des exemples Dumézil  accumule une collection de représentants de la "fonction de fécondité". Le dieu Freyr constitue le  fait  initial  de la catégorisation de cette fonction dans les exemples rapportés ci-dessus. La perspective de tous ses corrélatifs démontre ses multiples équivalences. Il y a plusieurs plans selon lesquels l'auteur accomplit le groupement de Freyr avec les autres dieux. Le premier plan introduit Freyr qui appartient aux Vanes (opposé aux Ases, avec Njördr et Freyja). Les autres peuvent obtenir leur nom grâce aux descriptions rapportées par Dumézil à propos des dieux qu'il analyse : "des richesses" et "donneur de richesses" ; "ceux qui patronnent la fécondité et le plaisir" ; "la paix" ; "liés topographiquement et économiquement, à la terre qui produit les moissons", "à la mer qui enrichit les navigateurs" (Njördhr mais aussi Freyr car "il possède un bateau magique qu'il peut plier dans sa poche") 
.

Les associations de Ancus Marcus, les associations de Freyr et ses compagnons appartiennent aux  nombreux  plans significatifs bien que tous deux prennent part à la troisième fonction. La catégorie elle-même est très épaisse, elle pose les éléments variés dans son contenu et touche beaucoup de distinctives differences. Finalement l'auteur n'avait pas élaboré une définition précise de cette fonction. La conceptualisation de cette fonction dans les termes de l'auteur, dans sa forme simplifiée se présente ainsi : richesse, fécondité, plaisir, paix, existence économique, terre, mer etc.  C'est un recueil de notions descriptives qui ne décrit pas une, mais la plupart des sphères d'existence dans les multiples dimensions sociales, seulement sans celle qui appartient à la première et à la deuxième fonction. La collection presque infinie des notions descriptives, le manque de subordination à une ou seulement aux quelques enseignes montrent que la structure de la troisième fonction peut être comparée à un chaos, compris comme "un état sans les régles", comme un désordre ou comme une confusion extrême
.

Andrzej Nowak,

Ireneusz Nowak

A taxable person’s legal safety in interactions 

with tax apparatus in the light of Polish legislation

1. Introduction

Pursuant to the predominant tax rules of the Polish tax system a tax authority acting on behalf of a public law association (a tax creditor) is an entity authorised to impose and collect taxes, while a taxable person (a tax debtor) shall pay the tax. A taxable person is liable for and – at the same time – authorised to pay the tax only in the amount resulting from the provisions of law. A contrario he/she is not liable for paying the tax in the amount higher than the amount resulting from the tax statutes, and furthermore he/she cannot be obliged to pay the amount other than the amount resulting from these provisions. 

The right to pay the tax in the amount resulting from the provisions of law, which is numbered among the most important rights of taxable persons, results from the Basic Law, that is Article 84 of the Constitution of the Republic of Poland
, pursuant to which “Everyone shall comply with his responsibilities and public duties, including the payment of taxes, as specified by statute”.
 In reference literature it was noticed that “the expression ‘specified by statute’ results in a taxable person’s obligation to pay the correctly calculated tax amount, not lower than the amount resulting from the statute, however the amount cannot be higher as well”
. In other words „the tax amount calculated in the course of application of law, which is one by nature, at the same time, will be the only amount (i.e. fully compliant with the actual and legal status), irrespective of the fact whether the calculation is made by a taxable person him/herself, taxpayer, tax authority of first or second instance. Otherwise stated this is the issue of equality and reliability of the tax law, which can be verified in the process of its application – in the meaning that every entity subject to tax liability (from a given category of entities) is liable for the same tax amount as a consequence of the same actual circumstances, legally classified in an identical manner”
. Thus the tax system should be based on the assumption that a tax debtor (a taxable person) is liable for payment only of the amount stipulated by law
.

2. The tax law and its interfering nature 

The classical tax law science takes the view that the autonomy of will principle, which constitutes a basic characteristic and principle governing civil law relationships as a whole
, has been replaced in the tax law by the legal and tax actual status, regulated by the tax statute
. Thus the tax liability, understood as the obligation to pay a given amount of money for the benefit of a public law association, is not a consequence of the will of entity subject to tax liability but an occurrence of the actual status on the side of the entity, corresponding to the legal and tax status
. In a legal and tax relationship the most significant element is the obligation to pay the tax, understood as a transfer of cash funds from entities who have them to the state or other public law association.

The law-maker in the legal and tax scope uses the administrative method, typical of the public law, where parties to the legal and tax relationship are not equal. It can be distinguished by the fact that public entities are equipped with state power
, and at the same time, they have been granted the authority to unilaterally specify the scope of rights and duties of other entities, who take part in relationships subject to the regulation
. In other words the state, performing its tax powers, provides tax authorities with competences, which should guarantee efficiency and effectiveness in performance of tax duties
. Thus the state power means the possibility for the public authorities to undertake governing actions secured by the state constraint
.

The tax law, with its interfering nature, is often compared with the criminal law. “The same way the criminal law interferes in the sphere of human liberty, the tax law leads to the limitation of liberty”
. In the criminal law there is the principle in dubio pro reo, and in the science of tax law – in dubio pro triubutario. The principle of presumption of innocence specified in Article 42 sec. 3 of the Polish Constitution is the legal base creating a given procedural situation for the accused person
. Its procedural consequences are mainly the distribution of the burden of proof and the principle in dubio pro reo specified in Article 5 sec. 2 CCP
. The basic result of the application of the principle of presumption of innocence is the requirement that the one who alleges that the accused committed a crime has to prove it and the accused may stay passive as the status resulting from the application of the principle of presumption of innocence is in his/her favour. Pursuant to the principle in dubio pro reo in case of doubts as to the interpretation the one favourable to the accused should be adopted, in order to explain doubts as to the facts and law
. 

In the sphere of the tax law the rule in dubio pro reo has its counterpart in the principle in dubio pro tributario. Pursuant to this rule it is inadmissible to settle doubts as to the interpretation to the taxable person’s disadvantage, and first of all no new tax burdens or extensions of the existing ones can be implemented. A contrario this is a prohibition of interpreting doubts to the benefit of the State Treasury (in dubio pro fisco), as it would be against the principle of the democratic state of law
. Thus the principle in dubio pro tributario, similarly to the principle in dubio pro reo, also refers to doubts as to the facts, and as a result any doubts connected with the findings as to the facts and the evidence should be interpreted to the taxable person’s favour
.

In Poland there is the principle of self-calculation of tax by taxable persons
. Furthermore, in the tax law there is the principle ignorantia iuris nocet (one cannot plead ignorance of the law)
, pursuant to which the fact that a taxable person is not aware of the contents of the provisions of law is not an excuse
. The tax statute puts on a taxable person the obligation to calculate due tax amounts which rest on him/her, that is to convert the tax duty into the tax liability, and then to execute thereof
.

The principle ignorantia iuris nocet and the principle of self-calculation can be associated with many dangers to taxable persons, who may be subjectively convinced that they use their tax knowledge appropriately. Otherwise stated this is the taxable person, not the tax authorities, who is responsible not only for adapting his/hers activity to the wording of the current tax statutes, but also for execution thereof in the process of finding the actual status and its subsumption to the legal status
. Furthermore, the taxable person has to remember about the instrumental duties as the tax duty, understood as a potential order to pay a compulsory pecuniary benefit as a consequence of the occurrence specified in the hypothesis of the legal norm, is the main duty
, and in order to perform it the law-maker may impose so-called instrumental duties (detailed duties) on liable entities, the aim of which is to ensure that a taxable person appropriately performs his/her duty to pay the due pecuniary benefit
. 

3. Protection of a taxable person’s rights– chosen aspects

In the scope of the tax law, where the principle of equality of entities in their mutual relations does not apply
, the conflict between the public interest and the interest of an individual can be distinctly outlined
. Even though the possibility to impose taxes by the state is an element of its sovereignty, it should not be perceived in the authoritarian manner
. There is no doubt that any incidence of taxation constitutes a decrease of the current or future state of financial reserves or a taxable person’s material status, and in such a situation the protection of a taxable person as a submitted entity in the legal and tax relationship gains a significant meaning
.

As the tax law is a part of the public law system (where the state interest always comes to the fore), it makes it necessary to ensure the effective guarantee of the taxable person’s protection on the two planes, i.e. in the scope of establishing and executing of the tax law. “A taxable person’s legal safety is the superior value and it has to be protected in a special manner, especially due to mistakes and negligence committed by the very law-maker, (…) and by the tax authorities as well”
. The Polish tax system is based on a general rule resulting from Article 217 of the Polish Constitution that only one tax amount due to pay by a given taxable person may result from the statute
. 

The tax expressing the state’s (common) approach to an individual is nowadays perceived not only as a duty, but also as rights of taxable person; it is all about the appropriate combination of the public interest and the interest of an individual. The taxable person may be encumbered only within the scope of the constitutional law order and pursuant to the principles of the democratic state of law, keeping appropriate relationships between the tax authorities and taxable persons
.

There is the universally accepted need to protect rights of an individual in its relationships with the public administration
. The state interference can be admissible only when a legal norm allows such interference, and only within the scope specified by this norm and solely for the purpose of execution of the common interest. It results from the essence and characteristic of the public subjective rights of the state and is confirmed in the regulation of the strongest private right of an individual, i.e. in the regulation of the ownership right
. In comparison with the duties of self-calculation imposed on a taxable person it should be acknowledged that a taxable person needs the rights, which would protect him/her in case of improper application of the tax law, which A. Brzezińska refers to as “the protection in the sphere between a taxable person and the tax law”
.

Only when a taxable person has an adequate knowledge of law and tax duties, “it is possible to shape the positive legal awareness, i.e. internal acceptance of the contents of the tax duty. A taxable person’s willingness to fulfil tax duties and especially a degree of this willingness reveals the attitude to the constraint hidden behind the statutes, which results from the imperious attributes of the state”
. On the other hand a taxable person, even with the most legalistic attitude towards paying taxes, often is not fully equipped with the knowledge necessary to self-calculate and perform his/her tax duties.

The idea of improving relations between a taxable person and the tax administration by creating mutual trust is a base for every effective administration
. As B. Brzeziński noticed, the tax administration in Poland late understood the truth that the cooperation with a taxable person significantly determines the effectiveness of its activity
. 

In the democratic state of law there should be the balance between the state’s tax sovereignty and the rights of individual. “The axiological prerequisites, both referring to the system of values of the democratic state of law as well as resulting from the requirements of the effective functioning of the tax system, argue for the balance of rights and duties of taxable persons and tax authorities”
. 

The new concept of tax law cannot be established without specifying the position of a taxable person which is defined by his/her rights and duties and without specifying the relationship between the taxable person and the tax authority
. According to B. Brzeziński the protection of a taxable person’s rights has its social and individual aspect, where the individual aspect shows in the choice of “legal measures enabling to precisely define the scope of his/her duties and enabling to verify the correctness of the tax authorities’ activity, and also to eliminate possible incorrectness and repair its effects. In the social aspect the point is that the complex of the abovementioned legal instruments as well as conditions and possibilities for a taxable person to use them contribute to establish the opinion that the taxation is performed pursuant to the socially accepted rules and with respect to the rights of an individual”
.

4. Summary

If the law-maker accepted the system of establishing tax liabilities, as a rule, based on the self-calculation of the tax by a taxable person, there is a need of cooperation between a taxable person and a tax authority. It should arise not only on the side of the taxable person but also on the side of the tax authorities, as its performance requires mutual trust
. 

The balance may be acquired owing to granting a taxable person given rights, eliminating the difference in the authority-citizen relationships. Furthermore, the level of protection of a taxable person’s rights in the legal system “is determined not only by the shape of particular, individually analysed rights of a taxable person, but also by a sufficiently high level of protection of these rights in the whole system of tax law institutions”
. 

The ideal concept of the protection of rights “is surely the effective protection against unjustified, improper or even unlawful interference of the tax administration authorities in the sphere of legally protected interests and against the effects of complex and unclear legal regulations”
.

Facing the increasing volume of the provisions of tax law and the degree of its complexity a taxable person needs an effective institution in order to challenge decisions of tax authorities. 

The idea which should constitute the base for a model of a taxable person’s protection is not to create more modern rights and powers, but to ensure the observance of the existing rights in the process of tax assessment and its collection. Furthermore, it is necessary to implement at least two principles of general tax law, and that is the principle of presumption of the correctness of a taxable person’s statements (assessment) and the principle of settling doubts in a taxable person’s favour (in dubio pro tributario)
, as when comparing the effective provisions with the practice of its application, it occurs that the rules are not commonly applied by the tax authorities and administrative courts
. 

Course description: The politicies of the European

UNIPT University 2o10/2o11 FALL

Instructor: prof. Zenon Slusarczyk, dr Cezary Szyjko

This MA course, open also to Ph .D students and for students of Political Science and other departments, addresses the core policies of the enlarged European Union, focusing on those relating to money and decision making on areas involving national and community spending. It analyzes the evolution of the major policy areas and institutions, with special emphasis on how the Reform Treaty of Lisbon, and the already ongoing elaboration of the Financial Perspective for 2014-2020 will change the face and functioning of the EU and its policies against available theories to date.

Aim and Scope 

First: provide a broad overview of those EU policies which matter for economic actors, and this in a dynamic perspective. Second: we aim to supply the type of knowledge needed on the job market in a condensed manner. Thus we conduct an intensive and interactive learning procedure, combining lectures, individual processing of written materials, oral presentations and classroom debates. Written output is required for the same reason/see below/. Those finishing the class successfully should be able to have an idea about the major issues and be able to catch up in the future, if and when new problems/issues emerge. In turn, many insights can and should be deepened by recourse to the literature. 

Course Structure

The course describes and interprets the monetary model of integration, the role of the Stability and Growth Pact and its   revision of March 2oo5. It also covers the past present and future of the major expenditure areas. The latter include agriculture and rural development, regional development, but also the policy areas where common policies exist without common funds. These apply to such expensive areas as environmental protection and labor markets. The debates on new open methods of coordination, the Lisbon Agenda, and the solutions to problems of decision-making are discussed.. Enlargement is though a major undercurrent, but this is not an enlargement class. Background in macroeconomics, international finance and trade is though a positive advantage, however, this is not a prerequisite for taking the class.

This course is composed of a mixture of lectures and seminars. The two do not necessarily overlap with one another, neither with the particluars discussed in the required readings. Independent processing of the latter is presumed, i.e it does not take place in the classroom. Regular and active participation is required/you may miss any occasion on prior notice only/. Interactive participation on the seminars, where typically recommended readings are processed is a precondition for obtaining a grade/seminar presentations also form part of the required material/. During  the seminars one or two participant/s/ present some focal issues discussed in the recommended and required readings for the given week. This is followed by the discussion of related points. Points of clarification of details are ideally performed by attending the office hours/prior registration is required.

Methods of Assessment

Regular and active participation in each of the classes and successful processing of the written materials are the preconditions for the grade. Besides regular attendance each participant – also those for audit - must make an oral presentation from the required and recommended readings/you may add to these if you wish/, and write up a 10 pages/1.5 space, 12  size/ long book review in a format, ideally publishable in an academic journal. The printout or electronic version must be submitted by 28 November at latest. Those wishing a grade must also write two closed book quizzes, to be written at 22 October and 8 December, checking facts and figures. Exam dates and deadlines are prefixed and nontransferable.

Grading

Attendance and activity: 10 p.c., midterm quiz: 20 p.c.; seminar presentation: 20 p.c.; book review: 25 p.c., final quiz: 25 p.c. Books for review may be selected by yourselves within the course subject/not only recommended readings/, and approved by the instructor. Good reviews may get published.

Reference volumes/statistical and documentary resources

For those of you not having any background in economics/finance/EU studies it may make sense to consult regularly one or more of the reference volumes clarifying the underlying concepts, categories and elementary facts/vocabulary, since at graduate level no introductory course can be made. On the various subject matters:

1. General economics/concepts: SAMUELSON, Paul and NORDHAUS, William/1992/: Economics. New York: McGraw-Hill.

2. International Economics/exchange rates, trade, finance, capital markets/:

KRUGMAN, Paul and OBSTFELD, Maurice/1995/: International Economics: Theory and Policy. Boston: Addison Wesley./with a complementing students’ manual/.

3. European Union/concepts, EU parlance, background/

a/ MAGNETTE, P./2oo5/: What Is the European Union? Nature and Prospects. London: Palgrave/Macmillan.

b/ ARCHER,Clive/2008: The European Union. Oxon-N.Y.: Routledge.

c/ SZYJKO, Cezary/2009: Nowy koniec historii. UNIPT Press: Warsaw.

4. Current and Comparative Data: please use the official website of the Commission: www.europa.eu as well as the independent website: www.euractiv.org , for statistics, especially current the website of the European Central bank: www.ecb.europa.eu/statistics 

S C H E D U L E

Week of 22 September

The Monetary Model of European Integration

Required: WYPLOSZ,Ch/2oo6/: European Monetary Union: the dark sides of a major success.Economic Policy, no 46.pp2o7-262/including the follow-up discussion and treferences/.

CSABA,L./2oo7/: A non-stability and anti-growth pact for Europe? In: CSABA,L.: The New Political Economy of Emerging Europe- second, revised and extended edition.Budapest: Akadémiai/Kluwer,pp184-213.

Recommended: ROMERO-ALVA,D.-STRAUCH,J./2008/: Public finance and long term growth in Europe. European Journal of Political Economy, vol.24.no.1.pp172-191.

EIJFINGER,S. – GERAATS,P.M./2oo6/: How transparent are central banks? European Journal of Political Economy,  vol. 22. no.1.pp1-21.

KUGLER,P. and KAUFMANN,S./2oo5/: Does money matter for inflation in the euro area? Vienna: ÖNB Working Paper, no.1o3./September/-available online..

Week of 29 September 

Revising Rules-Based Fiscal Policy for Europe: a Solution or a Trap?

Required: BUTI, M./2oo6/: Will the new SGP succeed? An  economic and political perspective. Brussels: EC DG 6, European Economy-Economic Papers, no. 241.pp1-25.

CSABA,L./2oo7/: Re-interpreting rules-based behavior in Europe. in. CSABA,L.: The New Political Economy of Emerging Europe,2d  revised, updated and extended edition. Budapest, Akadémiai Kiadó, pp214-241..

Recommended: DEROSSE,S.-HODSON,D.-KUHLMANN,J./2OO8/: The Broad Economic Policy Guidelines before and after the re-launch of the Lisbon Strategy. Journal of Common Market Studies, vol.46.no.4.pp827-848.

BREUSS,F./2008/: A common election date for the euro-zone? Kyklos, vol.61,.no.1.pp19-32.      

HALLERBERG,M.-STRAUCH,R. – von HAGEN,J./2OO7/: The design of fiscal rules and forms of governance in the EU countries. European Journal of Political Economy, vol.23.no.2.pp338-359.     

Week of 6 October 

Labor Markets in the EU: Implications for Integration and Enlargement

Required: DREHER,A./2oo6/: The influence of globalization on taxes and social policy: an empirical analysis. European Journal of Political Economy,vol.22.no.1.pp179-2o1.

CASEY,B. – GOLD,M./2oo5/: Peer review of labor market programs in the EU: what can countries  really learn from one another? Journal of European Public Policy, vol.12.no.1.pp23-4

Recommended: Forum: Flexicurity-a European approach to labor market policy. Intereconomics, vol.43.no2./2008/, pp68-111.

ANNESLEY,C./2007/: Lisbon and social Europe:towards a European ‘adult worker model’ welfare system. European  Journal of Social Policy, vol.17.no3.pp195-205.

ELLISON, N./2oo5/: The Transformation of Welfare States? Abingdon, Routledge.

Week of 13 October

Common Agricultural Policy: Foot Dragging, Change and Globalization

Required: PANGARIYA,A./2oo5/: Agricultural liberalization and the least developed countries: six fallacies. World Economy ,vol.28., no.9.pp1277-13oo.

DAUBJERG, C.-SWINBANK,A./2008/: Curbing agricultural exceptionalism: the EU’s response to external challenge. The World Economy, vol.31.no.5,.pp631-652.

Recommended: COLEMAN, W.- GRANT,W.-JOSLING,T.eds/2oo4/: Agriculture in the New Global Economy. Cheltenham: E. Elgar.

OECD/2oo4/: Agricultural Policies in OECD Countries: Monitoring and Evaluation. Paris.

Week of 2O October/lecture and seminar/

Cohesion Policies in the EU : Poetry and Reality

Required: BACHTLER,J.- MENDEZ,C./2OO7/: Who governs EU cohesion policy? Journal of Common Market Studies,  vol.45,.no.3.pp535-565.

RICHTER,S./2oo6/: On the future of financial redistribution across the member-states of the EU. Acta Oeconomica, vol.56,.no.1.pp1-43.

Recommended: ÁGH,A./2oo5/: A voice from central Europe on cohesion policy. In: ÁGH, A, .ed: Institutional Design and Regional Capacity-Building in the Post-Accession Period. Budapest: Hungarian Center for Democracy Studies. 

DABROWSKI,M./2OO8/: Structural funds as a driver of institutional change in Poland. Europe-Asia  Studies, vol.6O.no.2.pp227-249.

22 October/Wednesday: Midterm Quiz

Week of 3 November

The EU in the Transatlantic Trade Conflict

Required: BALDWIN,R./2oo6/Failure of the WTO ministerial round in Cancún: reasons and remedies. World Economy, vol.29,.no.6.pp677-696.

BOUET,A, et al/2OO7/: More or less ambition in the Doha Round: winners and losers from trade liberalization, with a developmental perspective. World Economy, vol.3O,.no.8.pp1253-128O.

Recommended: PERDIKIS, N. and READ,R.,eds/2oo5/: The WTO and the regulation of International Trade: Recent Trade Disputes Between the EU and the US.  Cheltenham/UK and Northampton/US: Edward Elgar.

FRANCOIS, J.- van MEIJL,H. – van TONGEREN,F./2oo5/ : Trade liberalization in the Doha round. Economic Policy, no .42, pp 349-379.

Week of 1O November

Environmental Policy in the EU: Sandwiched Between Enlargement and the Single Market?

Required: JOVANOVIC, M.N./2oo5/: Environment policy. in: JOVANOVIC,M.: The Economics of European Integration.Cheltenham/UK and Northampton/Md/USA: E.Elgar, pp792-8o6.

Van den BERGH R./2ooo/: Towards an institutional legal framework for regulatory competition in Europe. Kyklos, vol.53.no.4.,pp435-466.

Recommended: ANDONOVA, L./2oo5/:  The Europeanization of environmental policy. in: SCHIMMELFENNING,F. and SEDELMEYER, U.eds: The Europeanization of Central and Eastern Europe .Ithaca,N.Y.: Cornell University Press.

Week of 17 November  

The State of the Union

Required: CSABA,L./2OO9/: The state of the Union: revival or all problems swept under the carpet? In: CSABA,L.: Studies in European Political Economy, chapter 6. Budapest: Akadémiai/Kluwer/forthcoming

de ANDRADE,N./2oo5/: Enhanced cooperation: the ultimate challenge of managing diversity in Europe. Intereconomics, vol.4o.,no.4., pp. 2o1-216.  

Recommended: HALLSTRÖM.L./2oo3/: Support for European federalism? An elite view. Journal of European Integration,  vol .25 .no.1.,pp51-72.

BORRAS,S. and JACOBSSON,K./2oo4/: The open method of coordination and new governance patterns in the EU. Journal of European Public Policy,  vol.11,.no.2. 

Week of 24 November 

Enlargement and Its Consequences

Required: CSABA,L./2oo4/: Transition in and towards Europe. Zeitschrift für Staats- und Europawissenschaften, vol.2.no.3.pp33o-35o.

CSABA,L./2OO9/: A premature enlargement? In: CSABA,L.: Studies in European Political Economy, chapter 5.

Recommended: CSABA,L./2oo8/: Balance sheet and perspectives of EU enlargement: a  great success story or the last nail in the coffin of the EU? In: YAGI,K. and MIZOBATA ,S., eds: Melting the Boundaries: Institutional Transformation in the Wider Europe. Kyoto: Kyoto University Press, pp 43 – 65.

HUGHES-HALLET,A.- LEWIS,J./2OO7/: Debt, deficits and the accession of new members to the Euro. European Journal of Political Economy,vol.23.no2.pp285-315.

ÖNIS,Z./2oo4/: Diverse but converging paths to EU membership: Poland and Turkey in comparative perspective. East European Politics and Societies,  vol. 18.no.,3. pp.481-512. 

Week of 1 December

The Future of the European Union in the Global Political Economy

Required: How to get the Lisbon Strategy back to  Track?  Intereconomics, vol.4O.,.no.2. -/2oo5/,  pp.56-74. 

CSABA,L./2OO9/: The future of the EU: between high and low politics. In: CSABA,L.: Studies in European Political Economy. Chapter 7. Budapest: Akadémiai/forthcoming/.

Recommended: KELLEY,J./2oo6/: Promoting political reforms  through the ENP. Journal  of Common Market Studies, vol.44.no.1.pp35-54.

BARBÉ,E. – JOHANSSON-NOGUES,E./2OO8/: EU as a modest ‘force for good’: the ENP.Intrnational Affairs/Chatam House, vol.84.no.1.pp81-96.

MOUSSIS,N./2OO7/: Access to Social Europe.Rixesart/Belgium: European Study Service.

8 December, Monday: Final Quiz

Notes: All sources are available in the original at CEU Library, many of them also online. Assignments cannot be saved, transferred or negotiated. Deadlines are fixed.  Thus any delay triggers automatically a five per cent minus of the final grade per day. . The book review and quizzes are to be written in conformity with UNIPT regulations including ethical standards and academic writing requirements. Double submission and plagiarism will be severely penalized. The book review is meant to test your independent analytical ability on a freely chosen topic within the course subject, however in identifying the book to be reviewed prior approval of the instructor is needed. Qizzes check facts and figures/two analytical and six factual questions, closed book format/, in writing. All participants/also for audit/ must make one oral presentation in the seminar. To obtain an A these must be selected from among the recommended reading. All assignments, petitions, second readings etc must be concluded by 19 December, 2O1O.

Consultations: preferably before and after class and also during office hours. 

Warsaw, 26 May 2O10.

Course presentation: EU GOVERNANCE

Instructer: dr Cezary T. Szyjko

ASSIGNMENTS

1) Participation in class discussion and in-class introduction of a reading (20%). The presentation/introduction should be maximum 5 minutes. 

AND

2) One of the following: 

a) Four short review essays (20% each) which summarize and critique at least two readings or chapters assigned for a particular week. The expected format is that you write a short critical book or article review. You may select any week except for sessions I and II. Please limit your essay to maximum 1200 words (please note the number of words on your paper), and double-space.  Papers should be handed in before class. 

OR 

b) A research paper (80%) on a topic broadly related to the course. Please come and talk to me about your topic. The paper should be article-length (appr. 6,000-8,000 words), and involve some original research. You are encouraged to write on your thesis topic, but any theme with some European integration dimension would be fine.

III. BOOKS AND READINGS

Recommended: 

Ian Bache and Matthew Flinders eds. 2004. Multi-Level Governance. Oxford: Oxford University Press.

Liesbet Hooghe and Gary Marks. 2001. Multilevel Governance and European Integration. Rowman and Littlefield.

Gary Marks and Marco Steenbergen, eds. 2004. Political Conflict and European Integration. Cambridge: CUP.

John McCormick. 2004. The European Union: Politics and Policies. Westview Press.

Brent F. Nelsen and Alexander C-G.Stubb eds. 2003. The European Union: Readings on the Theory and Practice of European Integration. Lynne Rienner Publishers.

John Peterson and Michael Shackleton eds. 2004. The Institutions of the European Union. Oxford: Oxford University Press.

Zenon Slusarczyk and Cezary Szyjko. 2009. Environmental cooperation. Poznan.

Other readings on blackboard.

I. Introduction and Organization (August 31)


A. THE WORKING OF THE EUROPEAN UNION

II. A Concise History of European Integration (7 September) 

(a) Why was the European Union created? [lecture]

(b) How has the European Union developed? [lecture]

Required reading:

John McCormick. 2005. Understanding the European Union. A Concise Introduction. MacMillan, ch 2, ch 3 (57-86).

Donald Hancock and Guy Peters. 2003. The European Union, Chatham House, ch. 31.

September 14: no seminar

III. Institutions--I (21 September)

(a) Leaders of Europe [discussion]

Excerpts from Brent Nelsen and Alexander C-G. Stubb ed. 2004. “Visions of a United Europe.” The European Union: Readings on the Theory and Practice of European Integration, 2nd Edition. (Churchill; De Gaulle; Monnet; Thatcher; Delors)

How does Churchill’s vision of Europe compare with Jean Monnet’s vision of Europe?

What are the key arguments in Margaret Thatcher’s Euroskeptic Bruges Speech, and how, if at all, does Jacques Delors respond to it?

Is Delors’ vision really an extension of Monnet’s vision—as Delors suggests—or is it a revision? Compare their visions. 

(b) Institutions-Part I [lecture]

Required reading: 

Hancock and Peters, ch. 32, 33.

-What are the most important political institutions in the EU? TC "What are the most important political institutions in the EU?" \l 1 
-Which policy areas or institutions are most intergovernmental and which supranational?

-Does the European Union seem more like an international organization or more like a national state? Explain.

IV. Institutions -- II (28 September) 

(a) Institutions—Part II [lecture]

Required reading :

Karen Alter. 2001. Establishing the Supremacy of European Law : The Making of an International Rule of Law in Europe. Oxford : OUP, ch 1, ch 5, and ch 6

(b) The Constitutional Treaty and Europe’s future [discussion]

Required reading:

Wilhelm Lehmann and Simon Schunz. 2005. „Anticipating the European Constitution: Parliamentarization or Renationalization?“ Unpublished paper.

Ben Crum. “Confusing Cues:  Competition and Collusion of Party Strategies in Referendums on the EU Constitution” Unpublished paper.

Wolfgang Wessels. “Key Note Article: Constitutional Treaty—Three Readings from a Fusion Perspective.” Journal of Common Market Studies 43 (Annual Review), 11-36.

-Identify what you think are the three most important changes in the Constitution, and comment on whether these push the European Union in a supranational/federal or intergovernmental/ confederal direction.

-Is non-ratification a drama from a constitutional-legal perspective? And what are the risks/ opportunities from a political viewpoint?

- Does the European Union need a Constitution?

- Examine how party politics constrains into constitutional politics.  

B: THEORIES OF EUROPEAN INTEGRATION

V. Early Years (5 October)

(a) A brief survey of theories of European integration [lecture]

(b) Neofunctionalism vs. Intergovernmentalism (28 September) [discussion]

Required reading:

Ernst Haas. 1958. The Uniting of Europe, Stanford: Stanford University Press, pp. xi-xvii (preface), 3-31 (Community and Integration).

Stanley Hoffmann. 1966. “Obstinate or Obsolete? The Fate of the Nation State and the Case of Western Europe.” Daedalus 95: 892-908.

David Mitrany. 1965. The Prospect of Integration: Federal or Functional? In Groom, A.J.R., Taylor, P., Functionality, Theory and Practice in International Relations, University of London Press, 1975

-  What does Ernst Haas’ theory of neofunctionalism argue, and how does it differ from functionalism?

-  Describe, compare and contrast neofunctionalism and early intergovernmentalism: what are the questions they are asking, how are they trying to answer these, and who do they consider to be the main players? In short—what are the main building blocs of each theory?

VI. A Last Stand of the Grand Old Theories (12 October)

(a) (Neo)functionalism vs. intergovernmentalism: stage two [discussion]

Required Reading:

Andrew Moravcsik. 1993. “Preferences and Power in the European Community: A Liberal Intergovernmental Approach.” Journal of Common Market Studies 31:473-524.

Alec Stone Sweet and Wayne Sandholtz. 1997. “European Integration and Supranational Governance.” Journal of European Public Policy 4: 297-317.

- How does the renewed neofunctionalism of Stone Sweet and Sandholtz compare with Haas’model? Discuss continuities and differences. 

- What drives European integration according to Moravcsik’s model? What are the main building blocs of his model?

(b) Moving on [discussion]

Required Reading:

Liesbet Hooghe and Gary Marks [1996] 2001. Multi-level Governance and European Integration, Rowman & Littlefield, Chapter 1. 

Paul Pierson. 1996. “The Path to European Integration: A Historical Institutionalist Analysis.” Comparative Political Studies 29, 2:123-62.

- How do Hooghe and Marks contend with liberal intergovernmentalism? How plausible do you find their account?

· Paul Pierson's article, "The Path" is one of the most cited articles on European integration.  How do you account for this?

VII. Multi-level Governance (19 October)

(a) Conceptualizing the EU as a multilevel polity [discussion]

Required reading

Liesbet Hooghe and Gary Marks (2001), chs. 4 and 5.

Ian Bache and Matthew Flinders. 2004. Multi-Level Governance. Oxford: Oxford University Press, chs. 1 and 7.

- Does the role of regions in EU decision making reflect the predictions of state-centric governance or of multi-level governance? Explain.

- Why have cohesion policy/ regional mobilization played such a high-profile role in recent EU theoretical debates? 

-     Is multi-level governance a theory? What do the authors say? What are some strengths and weaknesses of this approach?

(b) Conceptualizing multilevel governance [lecture]

C: Politics of European Integration

VIII. The Structure of Political Conflict (26 October)

(a) Political conflict, parties, and European integration [lecture]

Required reading:

Gary Marks and Marco Steenbergen. 2004. European Integration and Political Conflict. Cambridge: Cambridge University Press. Ch. by Marks/Steenbergen (Intro); 

Liesbet Hooghe and Gary Marks (2001), ch. 8.

(b) The Political Economy of European integration support [discussion]

Required Reading: 

Marks and Steenbergen. 2004. European Integration and Political Conflict. Cambridge: Cambridge University Press. Brinegar et al. (ch. 4), Hooghe, Marks, and Wilson (ch.6), Marks (conclusion).

- What are the main dimensions of contestation on European integration?

-How does conflict on European integration vary across the European Union?  What are the main explanations for variation across countries?

- What does the fact that domestic conflict seems to structure positioning on European integration tell us about the EU polity? What would neofunctionalists, intergovernmentalists, and multilevel governance theorists respectively expect? 

- Is European integration a potential major cleavage in Europe? What would lead you to argue one way or another on this? 

IX.  Enlargement (2 November)

 (a) Active and passive leverage of the EU [discussion]

Required reading:

Milada Vachudova. 2005. Europe Undivided. Oxford University Press, chs. 1, 5 and 6.

What is the EU’s ‘active leverage’ and what are its main mechanisms?

Who benefits and who loses from this active leverage policy in Central and Eastern European societies?

To what extent does this argument help you understand variation in support and opposition for European integration in these countries? 

(b) Politics in an enlarged Europe [lecture]

Required reading:

John Scherpereel. 2004. “The Dynamics of EU Enlargement in American Perspective.” In Nicholas Jabko and Craig Parsons eds. The State of the European Union: With US or Against US—European Trends in American Perspective. Oxford: OUP, 345-67.

Ulrich Sedelmeier. 2005. “EU Enlargement.” Policy Making in the European Union, edited by Helen Wallace, William Wallace and Mark Pollack. Oxford: OUP.

X. Identity and a Postfunctionalist theory of European integration (9 November)

(a) Is there such thing as a European identity, and does it matter? [discussion]

Required Reading: 

Richard Hermann, Thomas Risse, and Marilynn Brewer eds. Transnational identities. Becoming European in the EU. Rowman and Littlefield, chs. 8 (Citrin and Sides) and 10 (Risse). 

(b) Identity and postfunctionalist theory [lecture]

Required Reading:

Liesbet Hooghe and Gary Marks. “A Postfunctionalist Theory of European Integration.” (unpublished ms.)

XI. The European Union and the United States: Ships passing in the night? (16 November)

Required Reading: 

Robert Kagan. 2002. “Power and Weakness,” Policy Review, No. 113, June 2002.

Robert Keohane. 2002. “Ironies of Sovereignty: The European Union and the United States.” Journal of Common Market Studies 40, 4: 743-65.

Tony Judt. 2005. “The New World Order.” The New York Review of Books, July 14, 2005.

“How America became the world’s dispensable nation.” Financial Times, January 25, 2005

Brian Rathbun. 2004. “Continental Divide? The Transience of Atlantic Problems.” In Nicholas Jabko and Craig Parsons eds. The State of the European Union: With US or Against US—European Trends in American Perspective. Oxford: OUP, 53-75.

- What are the underlying sources for international disagreement and conflict between the United States and Europe according to Kagan? How does Judt’s journalist piece gel with this?

- Analyze the sources of difference between the US and Europe according to Keohane and Kagan. Which account do you find more plausible, and why?

- Kagan's “Power and Weakness” has been immensely influential in the United States. Rathbun’s analysis takes direct issue with Kagan’s view. Analyze strengths and weaknesses of his riposte.

XII. The European Union as an International Player: Giant or Dwarf? (30 November)

Required Reading: 

Sophie Meunier. 2005. Trading Voices: The European Union in International Commercial Negotiations. Princeton, NJ, Princeton University Press. 

XIII. Internationalization and Contention—EU contention in context  (7 December)

Sidney Tarrow. 2005. The New Transnational Activism. Cambridge: Cambridge Studies in Contentious Politics.

Cezary T. Szyjko 

Book Review:

Francesca Gori and Silvio Pons, eds., The Soviet Union and Europe in the Cold War, 1943-53. New York: St. Martin's Press, 2009. 448 pp. 


This impressive volume consists of papers originally written for a conference in Cortona, Italy in September 1994. It thus is based on archival research conducted by West European and Russian scholars in the initial period of openness following the collapse of Communism, when documents were more readily available. The book covers three main topics: the Soviet Union and the postwar European order; the Communist Information Bureau (Cominform) and the consolidation of a Soviet bloc; and relations between the Soviet Union and Western Europe. Italy is heavily represented, both among the authors and in the subjects of individual chapters, but the approach [End Page 180] is comprehensive. There are solid chapters on Norway and Denmark, Germany, Finland, Poland, the Balkans, and Greece. 


The book does not deal explicitly with the well-researched U.S.-Soviet dimension of the early Cold War, but in the introduction Francesca Gori and Silvio Pons relate the book's findings to the different schools of American Cold War historiography--orthodox, revisionist, and post-revisionist--and conclude that "the tendency is to opt for the first or third of these schools, which place more weight on the effects of Soviet policy." Many of the essays demonstrate that Stalin had far-reaching objectives in Europe and was seeking to extend Soviet influence by transforming the European countries along socialist lines. At the same time, the authors also stress the instances of restraint in Soviet policy. They present evidence that Stalin sought to avoid premature conflict with the West, especially in countries outside the Soviet sphere of influence in East-Central Europe. Even within that sphere, he initially tried to moderate the pace of Sovietization to avoid alarming Western governments and alienating potential non-Communist allies. 


Aleksei M. Filitov's chapter, analyzing Soviet planning for the future of Europe, draws on the files of the commission headed by Ivan Maisky and Maksim Litvinov, which Filitov was able to examine (in part) in the archive of the Russian Foreign Ministry. Filitov points out that a memorandum written by Maisky on 11 January 1944 set forth two fundamental aims for Soviet policy in the postwar period: (1) to establish a long period of peace in which the Soviet Union would become sufficiently strong to deter aggression from any power or combination of powers in Europe and Asia; and (2) to ensure that Europe, or at least continental Europe, became "socialist, thereby excluding the possibility of wars occurring in this part of the world" (p. 47). Filitov believes that the first of these objectives was to be accomplished over a 10-year period, the second in 30-50 years. 


Like the other authors, however, Filitov is cautious in drawing conclusions about how ideas translated into policy. Time and again, the authors provide insights drawn from the words and actions of government and party officials, planning documents, and conversations involving Stalin and other leaders, but they stop short of drawing definitive conclusions about the decision-making process within the Soviet leadership. Such conclusions must await further research in archival sources not yet available. Elena Aga-Rossi and Victor Zaslavsky conclude in their chapter on the Soviet Union and the Italian Communist Party that the existence of Soviet minimum and maximum programs for postwar Europe "seems to have found its documentary confirmation" (p. 191). Still, more evidence is needed to complete the picture and establish definitively how Soviet leaders made concrete policy choices relating to these programs. 


Most of the chapters are based on material from the Soviet archives, but several that focus on Western policy draw exclusively on new Western sources. The essay by Georges-Henri Soutou on General Charles de Gaulle and the Soviet Union from 1943 to 1945, which focuses on the December 1944 Franco-Soviet pact, is one of the most interesting. For a time, de Gaulle thought that this pact would be France's main instrument for managing Soviet and German power in the post-war period. De Gaulle reluctantly concluded that it was necessary to abandon Eastern Europe if France wanted to achieve an understanding with Moscow about Germany, and he clearly linked his [End Page 181] policy toward the Soviet Union with his desire for a future French-led West European federation. Soutou analyzes the contradictions in de Gaulle's own policies, and points out the numerous misrepresentations of the 1944 negotiations in the general's Mémoires de guerre, tracing themes that resonate with current discussions about the future of post-Cold War Europe. 

At a time when governments and commentators in Central and Eastern Europe are prone to claim that the West betrayed them at Yalta and afterward (perhaps to bolster their efforts to gain rapid admission to the North Atlantic Treaty Organization and the European Union as acts of historical restitution), careful archival research reminds us that many officials in these countries eagerly cooperated with the Soviet Union. Some even resisted calls from Moscow to slow the pace of Sovietization, if only for tactical reasons. Vesselin Dimitrov documents how the Bulgarian Communist Party hastened the political, and in many cases physical, destruction of the non-Communist opposition, while other authors stress the radicalizing tendencies in the eastern zone of Germany and elsewhere in the Soviet bloc. Similarly, using Soviet documents, Rossi and Zaslavsky convincingly demonstrate that Moscow's control over the Italian Communist Party was virtually total. The politically expedient efforts by Palmiro Togliatti and his successors to project differences between the Italian and Soviet Communist parties back into the 1940s had no basis in fact. In this as in many other chapters, The Soviet Union and Europe in the Cold War contributes significantly to a more complete understanding of the tragedy of the Cold War in Europe--a tragedy that includes but goes well beyond occupation by the Red Army in 1944 and 1945. 

Cezary T. Szyjko  

Book Review:

Jens Forssbæck and Lars Oxelheim’s Money Markets and Politics. A Study of European Financial Integration and Monetary Policy Options.  Cheltenham, U.K. and Northampton, Mass.: Elgar, 2009; ISBN: 1843764458; pp. 290.

Small states in Europe are seen to face two substantial threats to their economic sovereignty.  First of all, it has become almost commonplace to argue that increased economic integration, especially international financial integration, has severely limited the ability of states to pursue autonomous economic policies.  Small states in Europe are particularly susceptible to this sort of threat, as many of them have a long history of economic openness and integration.  In addition, many states have sought refuge from this sort of international economic pressure in regional monetary arrangements such as the Economic and Monetary Union (EMU) in Europe.  However, membership in these sorts of institutional arrangements also brings a significant loss of sovereignty.  After all, these sorts of arrangements entail a rigid exchange rate commitment from signatory states.  Thus, conventional wisdom would expect us to find the most circumscribed monetary policies in those states that have embraced financial liberalization and integration (on the one hand) and bound themselves to rigid monetary agreements (on the other).


Jens Forssbæck and Lars Oxelheim question this conventional wisdom by examining the nexus of money market developments, international money market integration and monetary policy options in Europe.  The empirical focus of Money Markets and Politics is on eleven small and open European countries, which are grouped in ways to examine the effect of various political institutions (very broadly defined).  In particular, their study covers seven members of the EMU (Austria, Belgium, Finland, Greece, Ireland, The Netherlands and Portugal); two countries that are members of the European Union (EU) but not the EMU (Denmark and Sweden); and two countries that are outside the European Union (Switzerland and Norway).   


The study itself is divided into two main parts. The first part focuses on domestic developments and market conditions in each of the eleven states. Chapter 2 provides a general overview of the relevant background factors (such as size, degree of openness and overall financial openness) in each of the countries under study. Chapter 3 describes domestic money market developments (e.g., the emergence of new markets and the deregulation of domestic financial systems) and examines some of the effects of these changes. Chapter 4 discusses money market developments and monetary policy operations in these countries, with an eye on evaluating the degree to which a country’s domestic monetary policy is exposed to competitive forces.  


The second part of the book examines international developments and their effects on these small states from a perspective of the so-called “inconsistent trinity”, which holds that states cannot employ more than two of three key policy objectives (capital mobility, monetary autonomy and a fixed exchange rate) simultaneously over a long period of time. Toward that end, Chapter 5 describes developments in national exchange rate policies and the liberalization of cross-border capital movements; Chapter 6 measures the degree to which national monetary markets have been integrated internationally; and Chapter 7 gauges the degree of monetary autonomy enjoyed by different states under various conditions (i.e., degrees of capital mobility and varying policy regimes).  


By describing developments across both these dimensions (domestic and international), the authors hope to develop some lessons about the sort of policy options available to small open economies in Europe.  Many of these lessons are discussed under the disparate chapter subheadings in Chapter 8, which concludes and summarizes the main arguments of the book. Most of these findings are negative, in the sense that conventional expectations were not confirmed in the empirical studies.  For example, the authors do not find any evidence of a single European money market; of large and systematic differences in nominal exchange rate volatility across exchange rate regimes; or of any collective pattern for EMU countries (although a pattern of increasing financial integration can be seen over time).  Indeed, the authors find little empirical support linking general economic indicators and EMU membership.  Rather, the evidence seems to suggest that monetary policy operations are largely invariant to EU and EMU membership; that the choice of exchange rate regime is not a good predictor of monetary policy autonomy; and that there are costs to EMU membership (but they do not appear to vary systematically with the exchange rate regime). 


In short, contrary to the strong and clear priors mentioned at the outset of this review, Forssbæck and Oxelheim find weak and complex relationships between regime choice, level of financial integration and monetary policy autonomy. As might be expected, international monetary policy is shown to be transmitted from large countries in the international economy to the small countries in their study (they are, after all, policy-takers). What is surprising, perhaps, is that the trends are strongly influenced by US and G5 policies (not just German policy influence). Beyond this larger pattern, however, the authors find little systematic relationship between exchange rate regime choice or membership status in the EMU and autonomous policy outcomes. In particular, they find that a more flexible exchange rate regime does not seem to translate into greater monetary policy freedom.  Instead, a nation’s degree of monetary policy autonomy seems to reflect its degree of international financial integration.


Money Markets and Politics offers a bounty of comparative, cross-national statistics that document important money market developments in these eleven countries. The authors have gone to great lengths to present a consistent set of data over a broad range of areas, during a time of remarkable turmoil and change.  As the authors note in the book’s preface (p. x), it is “interesting, if daunting, to discover how much more difficult the data-gathering process has become in a deregulated world, now that the former control authorities no longer require detailed reports about cross-border operations”. The author’s tenacious and careful effort at gathering and presenting this data will surely benefit future generations of small state researchers. This grasp of the empirical detail and its clear presentation in comparative form will make it a useful and attractive source for its intended audience of economists, bankers, policy-makers and regulators. 


By contrast, political scientists may be troubled by the way in which the authors have tried (or, more accurately, avoided) to operationalize political influence: there is remarkably little explicit discussion of the role of politics in a book entitled Money Markets and Politics. More often than not, the authors are satisfied to operationalize politics as a residual: politics becomes the fall-back explanation when economic variables proved to have little explanatory leverage. 


The most explicit attempt at measuring political influence is found in the way in which the authors present their evidence in terms of a state’s institutional relationships to the EU or EMU.  While there are good theoretical grounds for expecting membership in a monetary union to influence policy autonomy, it is less clear why EU membership itself should be one of the most important variables for explaining cross-national variation in the sample. These eleven countries enjoy a remarkable history of economic, political and cultural integration—the effects of which extend far beyond formal EU membership.  Indeed, even Norway—which stands furthest from the institutional focus of this study—is bound to all of the relevant EU directives by virtue of its membership in the European Economic Area (EEA). 


Neither is it entirely clear why the most important political cleavages should fall along EU/EMU membership lines.  For example, it is not unreasonable to suggest that Sweden, Denmark and Norway share more political features than do Norway and Switzerland, though the authors’ institutional divide suggests that the most important political cleavage is between Sweden and Denmark (on the one hand) and Norway and Switzerland (on the other). 


Finally, to the extent that the authors wish to generalize from their findings, their sample spread (in terms of, for example, outcomes and institutional affiliations) is remarkably thin and patchy.   After all, it is difficult to argue that Norway and Switzerland are in any way representative of the universe of “European non-EU countries”.  Norway (because of its petroleum incomes) and Switzerland (because of its role in the world’s financial system) enjoy very unique economic relationship to the EU (and the world, for that matter).  This makes it somewhat problematic to generalize from their experience.


By focusing on the political limitations to this study, I do not wish to detract from its important contribution. Careful study of the experiences of these eleven countries can provide important lessons for other economies (both in Europe and beyond) struggling to balance the conflicting demands that are placed on them in a world that is increasingly marked by financial integration.  The first step in this learning process is the collection and classification of relevant data in a comparative framework. Toward that end, Money Markets and Politics provides an excellent and useful empirical platform upon which such lessons can be drawn and eventually expanded. 

Summer School on Regional Co-operation

“The Future of Europe - A View from the Baltic Region”

6 - 13 August 2010

Gdańsk, Poland

CALL FOR APPLICATION

Dear Colleagues,

The Institute of International relations of Jan Kochanowski Uniwersity in Kielce, branch in Piotrkow Tryb., and Europe House Association are organising the third edition of 

the Summer School on Regional Co-operation 

Aims of the project:

· to enhance the awareness for the significance and possibilities of regional co-operation;

· to discuss and to develop strategies for the improvement of co-operation in the region;

· to bring young scientists from the countries of the Baltic Region and Central Europe together to establish a regional scientific network within the European Research Area;

· to foster the relations between the partner universities of the Baltic Rectors’ Conference and with other regional actors;

· to prepare a sustainable series of events to be able to meet the tasks mentioned above. 

Initiators: 

Regional European Information and Education Center, Warsaw

President Mr. Wieslaw Klimczak

Institute for International Relations UNIPT, Piotrkow Tryb.

Dr. Cezary Szyjko

Target group:

· 30 young scientists from the Baltic Region and Central Europe who have records in Political Science or other social science disciplines.  

· Graduates who want to present their research projects to the students of the Summer School in the lectures.

· Interested persons from regional organisations, public administration and scientific institutions.

Time frame and location:

The Summer School will take place between 6 and 13 August 2006 at the Centre for Advanced Academic Studies of the University of Gdansk in Gdansk.

Workshop items:

1. Constitutional treaty and internal structure of the EU 

2. Concepts for enlargement and integration

3. The European Research Area and the Bologna process

4. The social dimension of Europe

5. The EU as a global player

Working methods:

· Lectures by high level scientists, young graduates and experts (politicians, civil servants, representatives of regional organisations, NGOs, EU officials);

· Presentation of Best Practice projects;

· Presentation of papers prepared by the participants;

· Discussion in parallel workshops;

· Presentation of the results of each working group and plenary discussion.

The working language is English.

The results of the Summer School will be published in a proceedings volume. 

Applications:

Applications for participation may be handed in by e-mail or fax until 30 June 2010 and have to comprise the application form, the CV of the applicant and an abstract of 1-2 pages of the paper that shall be presented in the framework of the Summer School. The participants are selected by a jury taking into account the guidance of the presidency of the Conference.

Programme (6 working days):

Sun, 6 Aug
Arrival, first meeting

Mon, 7 Aug
Opening session, Keynote addresses, introduction to the Workshops

Tue, 8 Aug
Plenary lectures, Workshops

Wed, 9 Aug
TrioCity  tour, Workshops

Thu,10 Aug
Plenary lectures, Workshops

Fri, 11 Aug
Plenary lectures, Workshops: preparation of the presentations

Sat,12 Aug
Closing session and farewell party

Sun,13 Aug
Departure

We are looking forward to meeting you in Gdansk.

Treaty of Lisbon

AMENDING THE TREATY ON EUROPEAN UNION AND

THE TREATY ESTABLISHING THE EUROPEAN COMMUNITY

(2007/C 306/01)
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PREAMBLE

HIS MAJESTY THE KING OF THE BELGIANS,

THE PRESIDENT OF THE REPUBLIC OF BULGARIA,

THE PRESIDENT OF THE CZECH REPUBLIC,

HER MAJESTY THE QUEEN OF DENMARK,

THE PRESIDENT OF THE FEDERAL REPUBLIC OF GERMANY,

THE PRESIDENT OF THE REPUBLIC OF ESTONIA,

THE PRESIDENT OF IRELAND,

THE PRESIDENT OF THE HELLENIC REPUBLIC,

HIS MAJESTY THE KING OF SPAIN,

THE PRESIDENT OF THE FRENCH REPUBLIC,

THE PRESIDENT OF THE ITALIAN REPUBLIC,

THE PRESIDENT OF THE REPUBLIC OF CYPRUS,

THE PRESIDENT OF THE REPUBLIC OF LATVIA,

THE PRESIDENT OF THE REPUBLIC OF LITHUANIA,

HIS ROYAL HIGHNESS THE GRAND DUKE OF LUXEMBOURG,

THE PRESIDENT OF THE REPUBLIC OF HUNGARY,

THE PRESIDENT OF MALTA,

HER MAJESTY THE QUEEN OF THE NETHERLANDS,

THE FEDERAL PRESIDENT OF THE REPUBLIC OF AUSTRIA,

THE PRESIDENT OF THE REPUBLIC OF POLAND,

THE PRESIDENT OF THE PORTUGUESE REPUBLIC,

THE PRESIDENT OF ROMANIA,

THE PRESIDENT OF THE REPUBLIC OF SLOVENIA,

THE PRESIDENT OF THE SLOVAK REPUBLIC,

THE PRESIDENT OF THE REPUBLIC OF FINLAND,

THE GOVERNMENT OF THE KINGDOM OF SWEDEN,

HER MAJESTY THE QUEEN OF THE UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN

IRELAND,

DESIRING to complete the process started by the Treaty of Amsterdam and by the Treaty of Nice with a

view to enhancing the efficiency and democratic legitimacy of the Union and to improving the

coherence of its action,

HAVE RESOLVED to amend the Treaty on European Union, the Treaty establishing the European Community

and the Treaty establishing the European Atomic Energy Community,

and to this end have designated as their Plenipotentiaries:

HIS MAJESTY THE KING OF THE BELGIANS

Guy VERHOFSTADT

Prime Minister

Karel DE GUCHT

Minister for Foreign Affairs

THE PRESIDENT OF THE REPUBLIC OF BULGARIA

Sergei STANISHEV

Prime Minister

Ivailo KALFINE

Deputy Prime Minister and Minister for Foreign Affairs

THE PRESIDENT OF THE CZECH REPUBLIC

Mirek TOPOLÁNEK

Prime Minister

Karel SCHWARZENBERG

Minister for Foreign Affairs

HER MAJESTY THE QUEEN OF DENMARK

Anders Fogh RASMUSSEN

Prime Minister

Per Stig MØLLER

Minister for Foreign Affairs

THE PRESIDENT OF THE FEDERAL REPUBLIC OF GERMANY

Dr Angela MERKEL

Federal Chancellor

Dr Frank-Walter STEINMEIER

Deputy Federal Chancellor and Federal Minister for Foreign Affairs

THE PRESIDENT OF THE REPUBLIC OF ESTONIA

Andrus ANSIP

Prime Minister

Urmas PAET

Minister for Foreign Affairs

THE PRESIDENT OF IRELAND

Bertie AHERN

Taoiseach (Prime Minister)

Dermot AHERN

Minister for Foreign Affairs

THE PRESIDENT OF THE HELLENIC REPUBLIC

Konstantinos KARAMANLIS

Prime Minister

Dora BAKOYANNIS

Minister for Foreign Affairs

HIS MAJESTY THE KING OF SPAIN

José Luis RODRÍGUEZ ZAPATERO

President of the Government

Miguel Ángel MORATINOS CUYAUBÉ

Minister for Foreign Affairs and Cooperation

THE PRESIDENT OF THE FRENCH REPUBLIC

Nicolas SARKOZY

President

François FILLON

Prime Minister

Bernard KOUCHNER

Minister for Foreign and European Affairs

THE PRESIDENT OF THE ITALIAN REPUBLIC

Romano PRODI

President of the Council of Ministers

Massimo D'ALEMA

Vice-President of the Council of Ministers and Minister for Foreign Affairs

THE PRESIDENT OF THE REPUBLIC OF CYPRUS

Tassos PAPADOPOULOS

President

Erato KOZAKOU-MARCOULLIS

Minister for Foreign Affairs

THE PRESIDENT OF THE REPUBLIC OF LATVIA

Valdis ZATLERS

President

Aigars KALVITIS

Prime Minister

Maris RIEKSTI#Š

Minister for Foreign Affairs

THE PRESIDENT OF THE REPUBLIC OF LITHUANIA

Valdas ADAMKUS

President

Gediminas KIRKILAS

Prime Minister

Petras VAITIEKUNAS

Minister for Foreign Affairs

HIS ROYAL HIGHNESS THE GRAND DUKE OF LUXEMBOURG

Jean-Claude JUNCKER

Prime Minister, Minister of State

Jean ASSELBORN

Minister for Foreign Affairs and Immigration

THE PRESIDENT OF THE REPUBLIC OF HUNGARY

Ferenc GYURCSÁNY

Prime Minister

Dr Kinga GÖNCZ

Minister for Foreign Affairs

THE PRESIDENT OF MALTA

The Hon. Lawrence GONZI

Prime Minister

The Hon. Michael FRENDO

Minister for Foreign Affairs

HER MAJESTY THE QUEEN OF THE NETHERLANDS

Dr J. P. BALKENENDE

Prime Minister

M. J. M. VERHAGEN

Minister for Foreign Affairs

THE FEDERAL PRESIDENT OF THE REPUBLIC OF AUSTRIA

Dr Alfred GUSENBAUER

Federal Chancellor

Dr Ursula PLASSNIK

Federal Minister for European and International Affairs

THE PRESIDENT OF THE REPUBLIC OF POLAND

Donald TUSK

Prime Minister

Radosław SIKORSKI

Minister for Foreign Affairs

THE PRESIDENT OF THE PORTUGUESE REPUBLIC

José SÓCRATES CARVALHO PINTO DE SOUSA

Prime Minister

Luís Filipe MARQUES AMADO

Minister of State; Minister for Foreign Affairs

THE PRESIDENT OF ROMANIA,

Traian BÃSESCU

President

Cãlin POPESCU TÃRICEANU

Prime Minister

Adrian CIOROIANU

Minister for Foreign Affairs

THE PRESIDENT OF THE REPUBLIC OF SLOVENIA

Janez JANŠA

President of the Government

Dr Dimitrij RUPEL

Minister for Foreign Affairs

THE PRESIDENT OF THE SLOVAK REPUBLIC

Robert FICO

Prime Minister

Ján KUBIŠ

Minister for Foreign Affairs

THE PRESIDENT OF THE REPUBLIC OF FINLAND

Matti VANHANEN

Prime Minister

Ilkka KANERVA

Minister for Foreign Affairs

THE GOVERNMENT OF THE KINGDOM OF SWEDEN

Fredrik REINFELDT

Prime Minister

Cecilia MALMSTRÖM

Minister for European Affairs

HER MAJESTY THE QUEEN OF THE UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN

IRELAND

The Rt Hon. Gordon BROWN

Prime Minister

The Rt Hon. David MILIBAND

Secretary of State for Foreign and Commonwealth Affairs

WHO, having exchanged their full powers, found in good and due form,
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HAVE AGREED AS FOLLOWS:

AMENDMENTS TO THE TREATY ON EUROPEAN UNION AND TO THE TREATY

ESTABLISHING THE EUROPEAN COMMUNITY

Article 1

The Treaty on European Union shall be amended in accordance with the provisions of this Article.

PREAMBLE

1) The preamble shall be amended as follows:

(a) the following text shall be inserted as the second recital:

‘DRAWING INSPIRATION from the cultural, religious and humanist inheritance of

Europe, from which have developed the universal values of the inviolable and inalienable

rights of the human person, freedom, democracy, equality and the rule of law,’;

(b) In the seventh, which shall become the eighth, recital, the words ‘of this Treaty’ shall be

replaced by ‘of this Treaty and of the Treaty on the Functioning of the European Union,’;

(c) In the eleventh, which shall become the twelfth, recital, the words ‘of this Treaty’ shall be

replaced by ‘of this Treaty and of the Treaty on the Functioning of the European Union,’.

GENERAL PROVISIONS

2) Article 1 shall be amended as follows:

(a) the following words shall be inserted at the end of the first paragraph:

‘on which the Member States confer competences to attain objectives they have in

common.’;

(b) the third paragraph shall be replaced by the following:

‘The Union shall be founded on the present Treaty and on the Treaty on the Functioning

of the European Union (hereinafter referred to as “the Treaties”). Those two Treaties shall

have the same legal value. The Union shall replace and succeed the European

Community.’.

Have agreed as follows:

Amendments to the Treaty on European Union

And to the Treaty establishing the 

Europena Community

Article 1

The Treaty on European Union shall be amended in accordance with the provisions of this Article.

PREAMBLE

1) The preamble shall be amended as follows:

(a) the following text shall be inserted as the second recital:

‘DRAWING INSPIRATION from the cultural, religious and humanist inheritance of Europe, from which have developed the universal values of the inviolable and inalienablerights of the human person, freedom, democracy, equality and the rule of law,’;

(b) In the seventh, which shall become the eighth, recital, the words ‘of this Treaty’ shall be replaced by ‘of this Treaty and of the Treaty on the Functioning of the European Union,’;

(c) In the eleventh, which shall become the twelfth, recital, the words ‘of this Treaty’ shall be replaced by ‘of this Treaty and of the Treaty on the Functioning of the European Union,’.

GENERAL PROVISIONS

2) Article 1 shall be amended as follows:

(a) the following words shall be inserted at the end of the first paragraph:

‘on which the Member States confer competences to attain objectives they have in common.’;

(b) the third paragraph shall be replaced by the following:

‘The Union shall be founded on the present Treaty and on the Treaty on the Functioning of the European Union (hereinafter referred to as “the Treaties”). Those two Treaties shall have the same legal value. The Union shall replace and succeed the European Community’.
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3) The following Article 1a shall be inserted:

‘Article 1a

The Union is founded on the values of respect for human dignity, freedom, democracy, equality, the rule of law and respect for human rights, including the rights of persons belonging to minorities. These values are common to the Member States in a society in which pluralism, non-discrimination, tolerance, justice, solidarity and equality between women and men prevail.’.

4) Article 2 shall be replaced by the following:

‘Article 2

1. The Union's aim is to promote peace, its values and the well-being of its peoples.

2. The Union shall offer its citizens an area of freedom, security and justice without internal frontiers, in which the free movement of persons is ensured in conjunction with appropriate measures with respect to external border controls, asylum, immigration and the prevention and combating of crime.

3. The Union shall establish an internal market. It shall work for the sustainable development of Europe based on balanced economic growth and price stability, a highly competitive social market economy, aiming at full employment and social progress, and a high level of protection and improvement of the quality of the environment. It shall promote scientific and technological advance.

It shall combat social exclusion and discrimination, and shall promote social justice and protection, equality between women and men, solidarity between generations and protection of the rights of the child.

It shall promote economic, social and territorial cohesion, and solidarity among Member States.

It shall respect its rich cultural and linguistic diversity, and shall ensure that Europe's cultural heritage is safeguarded and enhanced.

4. The Union shall establish an economic and monetary union whose currency is the euro.

5. In its relations with the wider world, the Union shall uphold and promote its values and interests and contribute to the protection of its citizens. It shall contribute to peace, security,

the sustainable development of the Earth, solidarity and mutual respect among peoples, free and fair trade, eradication of poverty and the protection of human rights, in particular the rights of the child, as well as to the strict observance and the development of international law, including respect for the principles of the United Nations Charter.

6. The Union shall pursue its objectives by appropriate means commensurate with the competences which are conferred upon it in the Treaties.’.
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5) Article 3 shall be repealed, and the following Article 3a shall be inserted:

‘Article 3a

1. In accordance with Article 3b, competences not conferred upon the Union in the Treaties remain with the Member States.

2. The Union shall respect the equality of Member States before the Treaties as well as their national identities, inherent in their fundamental structures, political and constitutional, inclusive of regional and local self-government. It shall respect their essential State functions, including ensuring the territorial integrity of the State, maintaining law and order and safeguarding national security. In particular, national security remains the sole responsibility of

each Member State.

3. Pursuant to the principle of sincere cooperation, the Union and the Member States shall, in full mutual respect, assist each other in carrying out tasks which flow from the Treaties.

The Member States shall take any appropriate measure, general or particular, to ensure fulfilment of the obligations arising out of the Treaties or resulting from the acts of the institutions of the Union.

The Member States shall facilitate the achievement of the Union's tasks and refrain from any measure which could jeopardise the attainment of the Union's objectives’.

6) The following Article 3b shall be inserted, replacing Article 5 of the Treaty establishing the European Community:

‘Article 3b

1. The limits of Union competences are governed by the principle of conferral. The use of Union competences is governed by the principles of subsidiarity and proportionality.

2. Under the principle of conferral, the Union shall act only within the limits of the competences conferred upon it by the Member States in the Treaties to attain the objectives set out therein. Competences not conferred upon the Union in the Treaties remain with the Member States.

3. Under the principle of subsidiarity, in areas which do not fall within its exclusive competence, the Union shall act only if and insofar as the objectives of the proposed action cannot be sufficiently achieved by the Member States, either at central level or at regional and local level, but can rather, by reason of the scale or effects of the proposed action, be better achieved at Union level.

The institutions of the Union shall apply the principle of subsidiarity as laid down in the Protocol on the application of the principles of subsidiarity and proportionality. National Parliaments ensure compliance with the principle of subsidiarity in accordance with the procedure set out in that Protocol.

4. Under the principle of proportionality, the content and form of Union action shall not exceed what is necessary to achieve the objectives of the Treaties.

The institutions of the Union shall apply the principle of proportionality as laid down in the Protocol on the application of the principles of subsidiarity and proportionality’.

7) Articles 4 and 5 shall be repealed.

8) Article 6 shall be replaced by the following:

‘Article 6

1. The Union recognises the rights, freedoms and principles set out in the Charter of Fundamental Rights of the European Union of 7 December 2000, as adapted at Strasbourg, on 12 December 2007, which shall have the same legal value as the Treaties.

The provisions of the Charter shall not extend in any way the competences of the Union as defined in the Treaties.

The rights, freedoms and principles in the Charter shall be interpreted in accordance with the general provisions in Title VII of the Charter governing its interpretation and application and with due regard to the explanations referred to in the Charter, that set out the sources of those provisions.

2. The Union shall accede to the European Convention for the Protection of Human Rights and Fundamental Freedoms. Such accession shall not affect the Union's competences as defined in the Treaties.

3. Fundamental rights, as guaranteed by the European Convention for the Protection of Human Rights and Fundamental Freedoms and as they result from the constitutional traditions common to the Member States, shall constitute general principles of the Union's law.’

9) Article 7 shall be amended as follows:

(a) throughout the Article, the word ‘assent’ shall be replaced by ‘consent’, the reference to breach ‘of principles mentioned in Article 6(1)’ shall be replaced by a reference to breach ‘of the values referred to in Article 1a’, the words ‘of this Treaty’ shall be replaced by ‘of the Treaties’ and the word ‘Commission’ shall be replaced by ‘European Commission’;

(b) at the end of the first sentence of the first subparagraph of paragraph 1, the words ‘and address appropriate recommendations to that State’ shall be deleted; at the end of the last sentence, the words ‘and, acting in accordance with the same procedure, may call on independent persons to submit within a reasonable time limit a report on the situation in the Member State in question’ shall be replaced by ‘and may address recommendations to

it, acting in accordance with the same procedure.’;

(c) in paragraph 2, the words ‘The Council, meeting in the composition of the Heads of State or Government and acting by unanimity’ shall be replaced by ‘The European Council, acting by unanimity’ and the words ‘the government of the Member State in question’ shall be replaced by ‘the Member State in question’;

(d) paragraphs 5 and 6 shall be replaced by the following:

‘5. The voting arrangements applying to the European Parliament, the European Council and the Council for the purposes of this Article are laid down in Article 309 of the Treaty on the Functioning of the European Union.’

10) The following new Article 7a shall be inserted:

‘Article 7a

1. The Union shall develop a special relationship with neighbouring countries, aiming to establish an area of prosperity and good neighbourliness, founded on the values of the Union and characterised by close and peaceful relations based on cooperation.

2. For the purposes of paragraph 1, the Union may conclude specific agreements with the countries concerned. These agreements may contain reciprocal rights and obligations as well as the possibility of undertaking activities jointly. Their implementation shall be the subject of periodic consultation.’.

11) The provisions of Title II shall be incorporated into the Treaty establishing the European Community, as amended elsewhere, which shall become the Treaty on the Functioning of the European Union.

DEMOCRATIC PRINCIPLES

12) Title II and Article 8 shall be replaced by the following new heading and new Articles 8 to 8 C:

‘TITLE II

PROVISIONS ON DEMOCRATIC PRINCIPLES

Article 8

In all its activities, the Union shall observe the principle of the equality of its citizens, who shall receive equal attention from its institutions, bodies, offices and agencies. Every national of a Member State shall be a citizen of the Union. Citizenship of the Union shall be additional to national citizenship and shall not replace it.

Article 8 A

1. The functioning of the Union shall be founded on representative democracy.

2. Citizens are directly represented at Union level in the European Parliament.

Member States are represented in the European Council by their Heads of State or Government and in the Council by their governments, themselves democratically accountable either to their national Parliaments, or to their citizens.

3. Every citizen shall have the right to participate in the democratic life of the Union.

Decisions shall be taken as openly and as closely as possible to the citizen.

4. Political parties at European level contribute to forming European political awareness and to expressing the will of citizens of the Union.

Article 8 B

1. The institutions shall, by appropriate means, give citizens and representative associations the opportunity to make known and publicly exchange their views in all areas of Union action.

2. The institutions shall maintain an open, transparent and regular dialogue with representative associations and civil society.

3. The European Commission shall carry out broad consultations with parties concerned in order to ensure that the Union's actions are coherent and transparent.

4. Not less than one million citizens who are nationals of a significant number of Member States may take the initiative of inviting the European Commission, within the framework of its powers, to submit any appropriate proposal on matters where citizens consider that a legal act of the Union is required for the purpose of implementing the Treaties.

The procedures and conditions required for such a citizens' initiative shall be determined in accordance with the first paragraph of Article 21 of the Treaty on the Functioning of the European Union.

Article 8 C

National Parliaments contribute actively to the good functioning of the Union:

(a) through being informed by the institutions of the Union and having draft legislative acts of the Union forwarded to them in accordance with the Protocol on the role of national Parliaments in the European Union;

(b) by seeing to it that the principle of subsidiarity is respected in accordance with the procedures provided for in the Protocol on the application of the principles of subsidiarity and proportionality;

(c) by taking part, within the framework of the area of freedom, security and justice, in the evaluation mechanisms for the implementation of the Union policies in that area, in accordance with Article 61 C of the Treaty on the Functioning of the European Union, and through being involved in the political monitoring of Europol and the evaluation of Eurojust's activities in accordance with Articles 69 G and 69 D of that Treaty;

(d) by taking part in the revision procedures of the Treaties, in accordance with Article 48 of this Treaty;

 (e) by being notified of applications for accession to the Union, in accordance with Article 49 of this Treaty;

(f) by taking part in the inter-parliamentary cooperation between national Parliaments and with the European Parliament, in accordance with the Protocol on the role of national Parliaments in the European Union.’

INSTITUTIONS

13) The provisions of Title III shall be repealed. Title III shall be replaced by the following heading:

‘TITLE III

PROVISIONS ON THE INSTITUTIONS’.

14) Article 9 shall be replaced by the following:

‘Article 9

1. The Union shall have an institutional framework which shall aim to promote its values, advance its objectives, serve its interests, those of its citizens and those of the Member States, and ensure the consistency, effectiveness and continuity of its policies and actions.

The Union's institutions shall be:

— the European Parliament,

— the European Council,

— the Council,

— the European Commission (hereinafter referred to as “the Commission”),

— the Court of Justice of the European Union,

— the European Central Bank,

— the Court of Auditors.

2. Each institution shall act within the limits of the powers conferred on it in the Treaties, and in conformity with the procedures, conditions and objectives set out in them. The institutions shall practice mutual sincere cooperation.

3. The provisions relating to the European Central Bank and the Court of Auditors and detailed provisions on the other institutions are set out in the Treaty on the Functioning of the European Union.

4. The European Parliament, the Council and the Commission shall be assisted by an Economic and Social Committee and a Committee of the Regions acting in an advisory capacity.’.

15) An Article 9 A shall be inserted:

‘Article 9 A

1. The European Parliament shall, jointly with the Council, exercise legislative and budgetary functions. It shall exercise functions of political control and consultation as laid down in the Treaties. It shall elect the President of the Commission.

2. The European Parliament shall be composed of representatives of the Union's citizens.

They shall not exceed seven hundred and fifty in number, plus the President. Representation of citizens shall be degressively proportional, with a minimum threshold of six members per Member State. No Member State shall be allocated more than ninety-six seats.

The European Council shall adopt by unanimity, on the initiative of the European Parliament and with its consent, a decision establishing the composition of the European Parliament, respecting the principles referred to in the first subparagraph.

3. The members of the European Parliament shall be elected for a term of five years by direct universal suffrage in a free and secret ballot.

4. The European Parliament shall elect its President and its officers from among its members.’.

16) An Article 9 B shall be inserted:

‘Article 9 B

1. The European Council shall provide the Union with the necessary impetus for its development and shall define the general political directions and priorities thereof. It shall not exercise legislative functions.

2. The European Council shall consist of the Heads of State or Government of the Member States, together with its President and the President of the Commission. The High Representative of the Union for Foreign Affairs and Security Policy shall take part in its work.

3. The European Council shall meet twice every six months, convened by its President.

When the agenda so requires, the members of the European Council may decide each to be assisted by a minister and, in the case of the President of the Commission, by a member of the Commission. When the situation so requires, the President shall convene a special meeting of the European Council.

4. Except where the Treaties provide otherwise, decisions of the European Council shall be taken by consensus.

5. The European Council shall elect its President, by a qualified majority, for a term of two and a half years, renewable once. In the event of an impediment or serious misconduct, the European Council can end the President's term of office in accordance with the same procedure.

6. The President of the European Council:

(a) shall chair it and drive forward its work;

(b) shall ensure the preparation and continuity of the work of the European Council in  cooperation with the President of the Commission, and on the basis of the work of the General Affairs Council;

(c) shall endeavour to facilitate cohesion and consensus within the European Council;

(d) shall present a report to the European Parliament after each of the meetings of the European Council.

The President of the European Council shall, at his level and in that capacity, ensure the external representation of the Union on issues concerning its common foreign and security policy, without prejudice to the powers of the High Representative of the Union for Foreign Affairs and Security Policy.

The President of the European Council shall not hold a national office.’.

17) An Article 9 C shall be inserted:

‘Article 9 C

1. The Council shall, jointly with the European Parliament, exercise legislative and budgetary functions. It shall carry out policy-making and coordinating functions as laid down in the Treaties.

2. The Council shall consist of a representative of each Member State at ministerial level, who may commit the government of the Member State in question and cast its vote.

3. The Council shall act by a qualified majority except where the Treaties provide otherwise.

4. As from 1 November 2014, a qualified majority shall be defined as at least 55 % of the members of the Council, comprising at least fifteen of them and representing Member States comprising at least 65% of the population of the Union. A blocking minority must include at least four Council members, failing which the qualified majority shall be deemed attained.

The other arrangements governing the qualified majority are laid down in Article 205(2) of the Treaty on the Functioning of the European Union.

5. The transitional provisions relating to the definition of the qualified majority which shall be applicable until 31 October 2014 and those which shall be applicable from 1 November 2014 to 31 March 2017 are laid down in the Protocol on transitional provisions.

6. The Council shall meet in different configurations, the list of which shall be adopted in accordance with Article 201b of the Treaty on the Functioning of the European Union.

The General Affairs Council shall ensure consistency in the work of the different Council configurations. It shall prepare and ensure the follow-up to meetings of the European Council, in liaison with the President of the European Council and the Commission.

The Foreign Affairs Council shall elaborate the Union's external action on the basis of strategic

guidelines laid down by the European Council and ensure that the Union's action is consistent.

7. A Committee of Permanent Representatives of the Governments of the Member States shall be responsible for preparing the work of the Council.

8. The Council shall meet in public when it deliberates and votes on a draft legislative act.

To this end, each Council meeting shall be divided into two parts, dealing respectively with deliberations on Union legislative acts and non-legislative activities.

9. The Presidency of Council configurations, other than that of Foreign Affairs, shall be held by Member State representatives in the Council on the basis of equal rotation, in accordance with the conditions established in accordance with Article 201b of the Treaty on the Functioning of the European Union.’ 18) An Article 9 D shall be inserted:

‘Article 9 D

1. The Commission shall promote the general interest of the Union and take appropriate initiatives to that end. It shall ensure the application of the Treaties, and of measures adopted by the institutions pursuant to them. It shall oversee the application of Union law under the control of the Court of Justice of the European Union. It shall execute the budget and manage

programmes. It shall exercise coordinating, executive and management functions, as laid down in the Treaties. With the exception of the common foreign and security policy, and other cases provided for in the Treaties, it shall ensure the Union's external representation. It shall initiate the Union's annual and multiannual programming with a view to achieving interinstitutional agreements.

2. Union legislative acts may only be adopted on the basis of a Commission proposal, except where the Treaties provide otherwise. Other acts shall be adopted on the basis of a Commission proposal where the Treaties so provide.

3. The Commission's term of office shall be five years.

The members of the Commission shall be chosen on the ground of their general competence and European commitment from persons whose independence is beyond doubt. In carrying out its responsibilities, the Commission shall be completely independent. Without prejudice to Article 9 E(2), the members of the Commission shall neither seek nor take instructions from any Government or other institution, body, office or entity. They shall refrain from any action incompatible with their duties or the performance of their tasks.

4. The Commission appointed between the date of entry into force of the Treaty of Lisbon and 31 October 2014 shall consist of one national of each Member State, including its President and the High Representative of the Union for Foreign Affairs and Security Policy who shall be one of its Vice-Presidents.

5. As from 1 November 2014, the Commission shall consist of a number of members, including its President and the High Representative of the Union for Foreign Affairs and Security Policy, corresponding to two thirds of the number of Member States, unless the European Council, acting unanimously, decides to alter this number.

The members of the Commission shall be chosen from among the nationals of the Member States on the basis of a system of strictly equal rotation between the Member States, reflecting the demographic and geographical range of all the Member States. This system shall be established unanimously by the European Council in accordance with Article 211a of the Treaty on the Functioning of the European Union.

6. The President of the Commission shall:

(a) lay down guidelines within which the Commission is to work;

(b) decide on the internal organisation of the Commission, ensuring that it acts consistently, efficiently and as a collegiate body;

(c) appoint Vice-Presidents, other than the High Representative of the Union for Foreign Affairs and Security Policy, from among the members of the Commission.

A member of the Commission shall resign if the President so requests. The High Representative of the Union for Foreign Affairs and Security Policy shall resign, in accordance with the procedure set out in Article 9 E(1), if the President so requests.

7. Taking into account the elections to the European Parliament and after having held the appropriate consultations, the European Council, acting by a qualified majority, shall propose to the European Parliament a candidate for President of the Commission. This candidate shall be elected by the European Parliament by a majority of its component members. If he does not obtain the required majority, the European Council, acting by a qualified majority, shall within one month propose a new candidate who shall be elected by the European Parliament following the same procedure.

The Council, by common accord with the President-elect, shall adopt the list of the other persons whom it proposes for appointment as members of the Commission. They shall be selected, on the basis of the suggestions made by Member States, in accordance with the criteria set out in paragraph 3, second subparagraph, and paragraph 5, second subparagraph.

The President, the High Representative of the Union for Foreign Affairs and Security Policy and the other members of the Commission shall be subject as a body to a vote of consent by the European Parliament. On the basis of this consent the Commission shall be appointed by the European Council, acting by a qualified majority.

8. The Commission, as a body, shall be responsible to the European Parliament. In accordance with Article 201 of the Treaty on the Functioning of the European Union, the European Parliament may vote on a motion of censure of the Commission. If such a motion is carried, the members of the Commission shall resign as a body and the High Representative of the Union for Foreign Affairs and Security Policy shall resign from the duties that he carries out in the Commission.’

19) The following new Article 9 E shall be inserted:

‘Article 9 E

1. The European Council, acting by a qualified majority, with the agreement of the President of the Commission, shall appoint the High Representative of the Union for Foreign Affairs and Security Policy. The European Council may end his term of office by the same procedure.

2. The High Representative shall conduct the Union's common foreign and security policy. He shall contribute by his proposals to the development of that policy, which he shall carry out as mandated by the Council. The same shall apply to the common security and defence policy.

3. The High Representative shall preside over the Foreign Affairs Council.

4. The High Representative shall be one of the Vice-Presidents of the Commission. He shall ensure the consistency of the Union's external action. He shall be responsible within the Commission for responsibilities incumbent on it in external relations and for coordinating other aspects of the Union's external action. In exercising these responsibilities within the Commission, and only for these responsibilities, the High Representative shall be bound by

Commission procedures to the extent that this is consistent with paragraphs 2 and 3.’. 

20) An Article 9 F shall be inserted:

‘Article 9 F

1. The Court of Justice of the European Union shall include the Court of Justice, the General Court and specialised courts. It shall ensure that in the interpretation and application of the Treaties the law is observed.

Member States shall provide remedies sufficient to ensure effective legal protection in the fields covered by Union law.

2. The Court of Justice shall consist of one judge from each Member State. It shall be assisted by Advocates-General.

The General Court shall include at least one judge per Member State.

The judges and the Advocates-General of the Court of Justice and the judges of the General Court shall be chosen from persons whose independence is beyond doubt and who satisfy the conditions set out in Articles 223 and 224 of the Treaty on the Functioning of the European Union. They shall be appointed by common accord of the governments of the Member States

for six years. Retiring judges and Advocates-General may be reappointed.

3. The Court of Justice of the European Union shall, in accordance with the Treaties:

(a) rule on actions brought by a Member State, an institution or a natural or legal person;

(b) give preliminary rulings, at the request of courts or tribunals of the Member States, on the interpretation of Union law or the validity of acts adopted by the institutions;

(c) rule in other cases provided for in the Treaties’.

21) The provisions of Title IV shall be incorporated into the Treaty stablishing the European Atomic Energy Community, as amended elsewhere.

ENHANCED COOPERATION

22) Title IV shall take over the heading of Title VII, ‘PROVISIONS ON ENHANCED

COOPERATION’ and Articles 27 A to 27 E, Articles 40 to 40b and Articles 43 to 45 shall be replaced by the following Article 10, which shall also replace Articles 11 and 11a of the Treaty establishing the European Community. These same articles shall also be replaced by Articles 280 A to 280 I of the Treaty on the Functioning of the European Union, as set out below in point 278 of Article 2 of this Treaty:

‘Article 10

1. Member States which wish to establish enhanced cooperation between themselves within the framework of the Union's non-exclusive competences may make use of its institutions and exercise those competences by applying the relevant provisions of the Treaties, subject to the limits and in accordance with the detailed arrangements laid down in this Article and in Articles 280 A to 280 I of the Treaty on the Functioning of the European Union.

Enhanced cooperation shall aim to further the objectives of the Union, protect its interests and reinforce its integration process. Such cooperation shall be open at any time to all Member States, in accordance with Article 280 C of the Treaty on the Functioning of the European Union.

2. The decision authorising enhanced cooperation shall be adopted by the Council as a last resort, when it has established that the objectives of such cooperation cannot be attained within a reasonable period by the Union as a whole, and provided that at least nine Member States participate in it. The Council shall act in accordance with the procedure laid down in Article 280 D of the Treaty on the Functioning of the European Union.

3. All members of the Council may participate in its deliberations, but only members of the Council representing the Member States participating in enhanced cooperation shall take part in the vote. The voting rules are set out in Article 280 E of the Treaty on the Functioning of the European Union.

4. Acts adopted in the framework of enhanced cooperation shall bind only participating Member States. They shall not be regarded as part of the acquis which has to be accepted by candidate States for accession to the Union.’

23) Title V shall be renamed as follows: ‘GENERAL PROVISIONS ON THE UNION'S EXTERNAL

ACTION AND SPECIFIC PROVISIONS ON THE COMMON FOREIGN AND SECURITY POLICY’.

GENERAL PROVISIONS ON THE UNION'S EXTERNAL ACTION

24) The following new Chapter 1 and Articles 10 A and 10 B shall be inserted:

‘CHAPTER 1

GENERAL PROVISIONS ON THE UNION'S EXTERNAL ACTION

Article 10 A

1. The Union's action on the international scene shall be guided by the principles which have inspired its own creation, development and enlargement, and which it seeks to advance in the wider world: democracy, the rule of law, the universality and indivisibility of human rights

and fundamental freedoms, respect for human dignity, the principles of equality and solidarity, and respect for the principles of the United Nations Charter and international law.

The Union shall seek to develop relations and build partnerships with third countries, and international, regional or global organisations which share the principles referred to in the first subparagraph. It shall promote multilateral solutions to common problems, in particular in the framework of the United Nations.

2. The Union shall define and pursue common policies and actions, and shall work for a high degree of cooperation in all fields of international relations, in order to:

(a) safeguard its values, fundamental interests, security, independence and integrity;

(b) consolidate and support democracy, the rule of law, human rights and the principles of international law;

(c) preserve peace, prevent conflicts and strengthen international security, in accordance with the purposes and principles of the United Nations Charter, with the principles of the Helsinki Final Act and with the aims of the Charter of Paris, including those relating to external borders;

 (d) foster the sustainable economic, social and environmental development of developing countries, with the primary aim of eradicating poverty;

(e) encourage the integration of all countries into the world economy, including through the progressive abolition of restrictions on international trade;

(f) help develop international measures to preserve and improve the quality of the environment and the sustainable management of global natural resources, in order to ensure sustainable development;

(g) assist populations, countries and regions confronting natural or man-made disasters; and (h) promote an international system based on stronger multilateral cooperation and good global governance.

3. The Union shall respect the principles and pursue the objectives set out in paragraphs 1 and 2 in the development and implementation of the different areas of the Union's external action covered by this Title and by Part Five of the Treaty on the Functioning of the European Union, and of the external aspects of its other policies.

The Union shall ensure consistency between the different areas of its external action and between these and its other policies. The Council and the Commission, assisted by the High Representative of the Union for Foreign Affairs and Security Policy, shall ensure that consistency and shall cooperate to that effect.

Article 10 B

1. On the basis of the principles and objectives set out in Article 10 A, the

European Council shall identify the strategic interests and objectives of the Union.

Decisions of the European Council on the strategic interests and objectives of the Union shall relate to the common foreign and security policy and to other areas of the external action of the Union. Such decisions may concern the relations of the Union with a specific country or region or may be thematic in approach. They shall define their duration, and the means to be

made available by the Union and the Member States.

The European Council shall act unanimously on a recommendation from the Council, adopted by the latter under the arrangements laid down for each area. Decisions of the European Council shall be implemented in accordance with the procedures provided for in the Treaties.

2. The High Representative of the Union for Foreign Affairs and Security Policy, for the area of common foreign and security policy, and the Commission, for other areas of external action, may submit joint proposals to the Council’.

THE COMMON FOREIGN AND SECURITY POLICY

25) The following headings shall be inserted:

‘CHAPTER 2

SPECIFIC PROVISIONS ON THE COMMON FOREIGN AND SECURITY POLICY SECTION 1 COMMON PROVISIONS’.

26) The following new Article 10 C shall be inserted:

‘Article 10 C

The Union's action on the international scene, pursuant to this Chapter, shall be guided by the principles, shall pursue the objectives of, and be conducted in accordance with, the general provisions laid down in Chapter 1.’.

27) Article 11 shall be amended as follows:

(a) paragraph 1 shall be replaced by the following two paragraphs:

‘1. The Union's competence in matters of common foreign and security policy shall cover all areas of foreign policy and all questions relating to the Union's security, including the progressive framing of a common defence policy that might lead to a common defence.

The common foreign and security policy is subject to specific rules and procedures. It shall be defined and implemented by the European Council and the Council acting unanimously, except where the Treaties provide otherwise. The adoption of legislative acts shall be excluded. The common foreign and security policy shall be put into effect by the High Representative of the Union for Foreign Affairs and Security Policy and by Member

States, in accordance with the Treaties. The specific role of the European Parliament and of the Commission in this area is defined by the Treaties. The Court of Justice of the European Union shall not have jurisdiction with respect to these provisions, with the exception of its jurisdiction to monitor compliance with Article 25b of this Treaty and to review the legality of certain decisions as provided for by the second paragraph of Article 240a of the Treaty on the Functioning of the European Union.

2. Within the framework of the principles and objectives of its external action, the Union shall conduct, define and implement a common foreign and security policy, based on the development of mutual political solidarity among Member States, the identification of questions of general interest and the achievement of an ever-increasing degree of convergence of Member States' actions.’;

 (b) paragraph 2, renumbered 3, shall be amended as follows:

(i) The following words shall be added at the end of the first subparagraph:

‘and shall comply with the Union's action in this area.’;

(ii) the third subparagraph shall be replaced by ‘The Council and the High Representative shall ensure compliance with these principles.’.

28) Article 12 shall be replaced by the following:

‘Article 12

The Union shall conduct the common foreign and security policy by:

(a) defining the general guidelines;

(b) adopting decisions defining:

(i) actions to be undertaken by the Union;

(ii) positions to be taken by the Union;

(iii) arrangements for the implementation of the decisions referred to in points (i) and (ii);

and by

(c) strengthening systematic cooperation between Member States in the conduct of policy.’.

29) Article 13 shall be amended as follows:

(a) in paragraph 1, the words ‘define the principles of and general guidelines for’ shall be replaced by ‘identify the Union's strategic interests, determine the objectives of and define general guidelines for’ and the following sentence shall be added: ‘It shall adopt the necessary decisions.’. The following subparagraph shall be inserted:

‘If international developments so require, the President of the European Council shall convene an extraordinary meeting of the European Council in order to define the strategic lines of the Union's policy in the face of such developments.’;

(b) paragraph 2 shall be deleted and paragraph 3 shall be renumbered 2. The

first subparagraph shall be replaced by the following: ‘The Council shall rame the common foreign and security policy and take the decisions necessary for defining and implementing it on the basis of the general guidelines and strategic lines defined by the European Council.’ The second subparagraph shall be deleted. In the third subparagraph,

which shall become the second, the words ‘shall ensure’ shall be replaced by ‘and the High Representative of the Union for Foreign Affairs and Security Policy shall ensure’;

 (c) the following new paragraph shall be inserted:

‘3. The common foreign and security policy shall be put into effect by the

High Representative and by the Member States, using national and Union resources.’.

30) The following new Article 13a shall be inserted:

‘Article 13a

1. The High Representative of the Union for Foreign Affairs and Security Policy, who shall chair the Foreign Affairs Council, shall contribute through his proposals towards the preparation of the common foreign and security policy and shall ensure implementation of the decisions adopted by the European Council and the Council.

2. The High Representative shall represent the Union for matters relating to the common foreign and security policy. He shall conduct political dialogue with third parties on the Union's behalf and shall express the Union's position in international organisations and at international conferences.

3. In fulfilling his mandate, the High Representative shall be assisted by a European External Action Service. This service shall work in cooperation with the diplomatic services of the Member States and shall comprise officials from relevant departments of the General Secretariat of the Council and of the Commission as well as staff seconded from national diplomatic services of the Member States. The organisation and functioning of the European External Action Service shall be established by a decision of the Council. The Council shall act on a proposal from the High Representative after consulting the European Parliament and after obtaining the consent of the Commission.’.

31) Article 14 shall be amended as follows:

(a) in paragraph 1, the first two sentences shall be replaced by the following sentence: ‘Where the international situation requires operational action by the Union, the Council shall adopt the necessary decisions.’;

(b) paragraph 2 shall become the second subparagraph of paragraph 1, and the other paragraphs shall be renumbered accordingly. In the first sentence, the words ‘to joint action,’ shall be replaced by ‘to such a decision,’ and the words ‘that action’ shall be replaced by ‘that decision’. The last sentence shall be deleted;

(c) in paragraph 3, renumbered 2, the words ‘Joint actions’ shall be replaced by ‘Decisions referred to in paragraph 1’;

(d) the current paragraph 4 shall be deleted and the remaining paragraphs shall be renumbered accordingly;

 (e) in the first sentence of paragraph 5, renumbered 3, the words ‘pursuant to a joint action, information shall be provided in time to allow,’ shall be eplaced by ‘pursuant to a decision as referred to in paragraph 1, information shall be provided by the Member State concerned in time to allow,’;

(f) in the first sentence of paragraph 6, renumbered 4, the words ‘failing a Council decision,’

shall be replaced by ‘failing a review of the Council decision as referred to in paragraph 1,’

and the words ‘of the joint action’ shall be replaced by ‘of that decision’;

(g) in paragraph 7, renumbered 5, the words ‘joint action’ in the first sentence shall be replaced by ‘decision as referred to in this Article’ and in the second sentence by ‘decision referred to in paragraph 1’.

32) At the beginning of Article 15, the words ‘The Council shall adopt common positions.

Common positions shall define’ shall be replaced by ‘The Council shall adopt decisions which shall define’ and at the end of the Article the words ‘common positions’ shall be replaced by ‘Union positions’.

33) An Article 15a shall be inserted, with the text of Article 22, with the following amendments:

(a) in paragraph 1, the words ‘Any Member State or the Commission may refer to the Council any question relating to the common foreign and security policy’ shall be replaced by ‘Any Member State, the High Representative of the Union for Foreign Affairs and Security Policy, or the High Representative with the Commission's support, may refer any question relating to the common foreign and security policy to the Council’ and the words ‘submit

proposals to the Council’ shall be replaced by ‘submit to it initiatives or proposals as appropriate’;

(b) in paragraph 2, the words ‘the Presidency, of its own motion,’ shall be replaced by ‘the High Representative, of his own motion’ and the words ‘, or at the request of the Commission or a Member State,’ shall be replaced by ‘, or at the request of a Member State,’.

34) An Article 15b shall be inserted, with the text of Article 23, with the following amendments:

(a) in paragraph 1, the first subparagraph shall be replaced by the following: ‘Decisions under this Chapter shall be taken by the European Council and the Council acting unanimously, except where this Chapter provides otherwise. The adoption of legislative acts shall be excluded.’ and the last sentence in the second subparagraph shall be replaced by the following: ‘If the members of the Council qualifying their abstention in this way represent at least one third of the Member States comprising at least one third of the population of

the Union, the decision shall not be adopted.’;

(b) paragraph 2 shall be amended as follows:

(i) the first indent shall be replaced by the following two indents:

‘— when adopting a decision defining a Union action or position on the basis of a decision of the European Council relating to the Union's strategic interests and objectives, as referred to in Article 10 B(1),

— when adopting a decision defining a Union action or position, on a proposal which the High Representative of the Union for Foreign Affairs and Security Policy has presented following a specific request from the European Council, made on its own initiative or that of the High Representative,’;

(ii) in the second indent, which shall become the third indent, the words ‘a joint action or a common position,’ shall be replaced by ‘a decision defining a Union action or position,’;

(iii) in the second subparagraph, first sentence, the word ‘important’ shall be replaced by ‘vital’; the last sentence shall be replaced by the following: ‘The High Representative will, in close consultation with the Member State involved, search for a solution acceptable to it. If he does not succeed, the Council may, acting by a qualified majority, request that the matter be referred to the European Council for a decision by unanimity.’;

(iv) the third subparagraph shall be replaced by the following new paragraph 3, the last subparagraph shall become paragraph 4 and paragraph 3 shall be renumbered 5:

‘3. The European Council may unanimously adopt a decision stipulating that

the Council shall act by a qualified majority in cases other than those referred to in paragraph 2.’;

(c) in the paragraph now numbered 4, the words ‘This paragraph shall not apply’ shall be replaced by ‘Paragraphs 2 and 3 shall not apply’.

35) Article 16 shall be amended as follows:

(a) the words ‘inform and’ shall be deleted, the words ‘within the Council’ shall be replaced by ‘within the European Council and the Council’ and the words ‘in order to ensure that the Union's influence is exerted as effectively as possible by means of concerted and convergent action’ shall be replaced by ‘in order to determine a common approach’;

(b) the following sentences shall be added after the first sentence: ‘Before undertaking any action on the international scene or entering into any commitment which could affect the Union's interests, each Member State shall consult the others within the European Council or the Council. Member States shall ensure, through the convergence of their actions, that the Union is able to assert its interests and values on the international scene. Member States shall show mutual solidarity.’;

(c) the following two paragraphs shall be added:

‘When the European Council or the Council has defined a common approach of the Union within the meaning of the first paragraph, the High Representative of the Union for Foreign Affairs and Security Policy and the Ministers for Foreign Affairs of the Member States shall coordinate their activities within the Council.

The diplomatic missions of the Member States and the Union delegations in

third countries and at international organisations shall cooperate and shall contribute to formulating and implementing the common approach.’.

36) The text of Article 17 shall become Article 28 A, it shall be amended as set out below in point 49.

37) Article 18 shall be amended as follows:

(a) paragraphs 1 to 4 shall be deleted;

(b) in paragraph 5, which shall not be numbered, the words ‘whenever it deems it necessary,’

shall be replaced by ‘on a proposal from the High Representative of the Union for Foreign Affairs and Security Policy’ and the following sentence shall be added at the end: ‘The special representative shall carry out his mandate under the authority of the High Representative.’.

38) Article 19 shall be amended as follows:

(a) in paragraph 1, the words ‘the common positions’ shall be replaced by ‘the Union's positions’ in the first and second subparagraphs and the following sentence shall be added at the end of the first subparagraph: ‘The High Representative of the Union for Foreign Affairs and Security Policy shall organise this coordination.’;

(b) paragraph 2 shall be amended as follows:

(i) in the first subparagraph, the words ‘Without prejudice to paragraph 1 and

Article 14(3),’ shall be replaced by ‘In accordance with Article 11(3),’ and the words ‘the latter’ shall be replaced by ‘the other Member States and the High

Representative’;

(ii) in the second subparagraph, first sentence, the words ‘and the High Representative’ shall be inserted after ‘the other Member States’; in the second sentence, the word ‘permanent’ shall be deleted and the words ‘ensure the defence of the positions’ shall be replaced by ‘defend the positions’;

(iii) the following new third subparagraph shall be added:

‘When the Union has defined a position on a subject which is on the United Nations Security Council agenda, those Member States which sit on the Security Council shall request that the High Representative be invited to present the Union's position.’

39) Article 20 shall be amended as follows:

(a) in the first paragraph, the words ‘Commission delegations’ shall be replaced by ‘Union delegations’ and the words ‘the common positions and joint actions adopted by the Council’ shall be replaced by ‘decisions defining Union positions and actions adopted pursuant to this Chapter’;

(b) in the second paragraph, the words ‘information, carrying out joint assessments’ shall be replaced by ‘information and carrying out joint assessments’ and the words ‘and contributing to the implementation of the provisions referred to in Article 20 of the Treaty establishing the European Community’ shall be deleted;

(c) the following new paragraph shall be added:

‘They shall contribute to the implementation of the right of citizens of the Union to protection in the territory of third countries as referred to in Article 17(2)(c) of the Treaty on the Functioning of the European Union and of the measures adopted pursuant to Article 20 of that Treaty.’.

40) Article 21 shall be amended as follows:

(a) the first paragraph shall be replaced by the following:

‘The High Representative of the Union for Foreign Affairs and Security Policy shall regularly consult the European Parliament on the main aspects and the basic choices of the common foreign and security policy and the common security and defence policy and inform it of how those policies evolve. He shall ensure that the views of the European Parliament are duly taken into consideration. Special representatives may be involved in briefing the European Parliament.’;

(b) in the second paragraph, first sentence, the words ‘and to the High Representative’ shall be inserted at the end; in the second sentence, the words ‘It shall hold an annual debate’ shall be replaced by ‘Twice a year it shall hold a debate’ and the words ‘, including the common security and defence policy’ shall be inserted at the end.

41) The text of Article 22 shall become Article 15a; it shall be amended as set out above in point 33.

42) The text of Article 23 shall become Article 15b; it shall be amended as set out above in point 34.

43) Article 24 shall be replaced by the following:

‘Article 24

The Union may conclude agreements with one or more States or international organisations in areas covered by this Chapter.’.

44) Article 25 shall be amended as follows:

(a) in the first paragraph, first sentence, the reference to the Treaty establishing the European Community shall be replaced by a reference to the Treaty on the functioning of the European Union and the words ‘or of the High Representative of the Union for Foreign Affairs and Security Policy’ shall be inserted after ‘at the request of the Council’; in the second sentence, the words ‘without prejudice to the responsibility of the Presidency and

the Commission’ shall be replaced by ‘without prejudice to the powers of the High Representative’;

(b) the text of the second paragraph shall be replaced by the following: ‘Within the scope of this Chapter, the Political and Security Committee shall exercise, under the responsibility of the Council and of the High Representative, the political control and strategic direction

of the crisis management operations referred to in Article 28 B.’;

(c) in the third paragraph, the words ‘, without prejudice to Article 47’ shall be deleted.

45) Articles 26 and 27 shall be repealed. The following Articles 25a and 25b shall be inserted, with Article 25b replacing Article 47:

‘Article 25a

In accordance with Article 16 B of the Treaty on the Functioning of the European Union and by way of derogation from paragraph 2 thereof, the Council shall adopt a decision laying down the rules relating to the protection of individuals with regard to the processing of personal data by the Member States when carrying out activities which fall within the scope of this Chapter,

and the rules relating to the free movement of such data. Compliance with these rules shall be subject to the control of independent authorities.

Article 25b

The implementation of the common foreign and security policy shall not affect the application of the procedures and the extent of the powers of the institutions laid down by the Treaties for the exercise of the Union competences referred to in Articles 2 B to 2 E of the Treaty on the

Functioning of the European Union.

Similarly, the implementation of the policies listed in those Articles shall not affect the application of the procedures and the extent of the powers of the institutions laid down by the Treaties for the exercise of the Union competences under this Chapter.’.

46) Articles 27 A to 27 E, on enhanced cooperation, shall be replaced by Article 10 in accordance

with point 22 above.

47) Article 28 shall be amended as follows:

(a) paragraph 1 shall be deleted and the remaining paragraphs shall be renumbered accordingly; throughout the Article the words ‘budget of the European Communities’ shall be replaced by ‘Union budget’;

(b) in paragraph 2, renumbered 1, the words ‘which the provisions relating to the areas referred to in this Title entail’ shall be replaced by ‘to which the implementation of this Chapter gives rise’;

(c) in paragraph 3, renumbered 2, the words ‘the implementation of those provisions’ in the first subparagraph shall be replaced by ‘the implementation of this Chapter’;

(d) the following new paragraph 3 shall be added and paragraph 4 deleted:

‘3. The Council shall adopt a decision establishing the specific procedures for

guaranteeing rapid access to appropriations in the Union budget for urgent financing of initiatives in the framework of the common foreign and security policy, and in particular for preparatory activities for the tasks referred to in Article 28 A(1) and Article 28 B. It

shall act after consulting the European Parliament.

Preparatory activities for the tasks referred to in Article 28 A(1) and Article 28 B which are not charged to the Union budget shall be financed by a start-up fund made up of Member States' contributions.

The Council shall adopt by a qualified majority, on a proposal from the

High Representative of the Union for Foreign Affairs and Security Policy, decisions establishing:

(a) the procedures for setting up and financing the start-up fund, in particular the amounts allocated to the fund;

(b) the procedures for administering the start-up fund;

(c) the financial control procedures.

When the task planned in accordance with Article 28 A(1) and Article 28 B cannot be charged to the Union budget, the Council shall authorise the High Representative to use the fund. The High Representative shall report to the Council on the implementation of this remit.’.

THE COMMON SECURITY AND DEFENCE POLICY

48) The following new section 2 shall be inserted:

‘SECTION 2

PROVISIONS ON THE COMMON SECURITY AND DEFENCE POLICY’

49) An Article 28 A shall be inserted, taking over the wording of Article 17, with the following amendments:

(a) the following new paragraph 1 shall be inserted and the next paragraph shall be renumbered 2:

‘1. The common security and defence policy shall be an integral part of the common foreign and security policy. It shall provide the Union with an operational capacity drawing on civilian and military assets. The Union may use them on missions outside the Union for peace-keeping, conflict prevention and strengthening international security in accordance with the principles of the United Nations Charter. The performance of these

tasks shall be undertaken using capabilities provided by the Member States.’;

(b) paragraph 1, renumbered 2, shall be amended as follows:

(i) the first subparagraph shall be replaced by the following:

‘2. The common security and defence policy shall include the progressive

framing of a common Union defence policy. This will lead to a common defence, when the European Council, acting unanimously, so decides. It shall in that case recommend to the Member States the adoption of such a decision in accordance with their respective constitutional requirements.’;

(ii) in the second subparagraph, the words ‘in accordance with this Article’ shall be replaced by ‘in accordance with this Section’;

(iii) the third subparagraph shall be deleted.

(c) the present paragraphs 2, 3, 4 and 5 shall be replaced by the following paragraphs 3 to 7:

‘3. Member States shall make civilian and military capabilities available to the Union for the implementation of the common security and defence policy, to contribute to the objectives defined by the Council. Those Member States which together establish multinational forces may also make them available to the common security and defence policy.

Member States shall undertake progressively to improve their military capabilities. The Agency in the field of defence capabilities development, research, acquisition and armaments (hereinafter referred to as “the European Defence Agency”) shall identify operational requirements, shall promote measures to satisfy those requirements, shall contribute to identifying and, where appropriate, implementing any measure needed to strengthen the industrial and technological base of the defence sector, shall participate in

defining a European capabilities and armaments policy, and shall assist the Council in evaluating the improvement of military capabilities.

4. Decisions relating to the common security and defence policy, including those initiating a mission as referred to in this Article, shall be adopted by the Council acting unanimously on a proposal from the High Representative of the Union for Foreign Affairs and Security Policy or an initiative from a Member State. The High Representative may propose the use of both national resources and Union instruments, together with the Commission where appropriate.

5. The Council may entrust the execution of a task, within the Union framework, to a group of Member States in order to protect the Union's values and serve its interests. The execution of such a task shall be governed by Article 28 C.

6. Those Member States whose military capabilities fulfil higher criteria and which have made more binding commitments to one another in this area with a view to the most demanding missions shall establish permanent structured cooperation within the Union framework. Such cooperation shall be governed by Article 28 E. It shall not affect the provisions of Article 28 B.

7. If a Member State is the victim of armed aggression on its territory, the other Member States shall have towards it an obligation of aid and assistance by all the means in their power, in accordance with Article 51 of the United Nations Charter. This shall not prejudice the specific character of the security and defence policy of certain Member States.

Commitments and cooperation in this area shall be consistent with commitments under the North Atlantic Treaty Organisation, which, for those States which are members of it,

remains the foundation of their collective defence and the forum for its implementation.’.

50) The following new Articles 28 B to 28 E shall be inserted:

‘Article 28 B

1. The tasks referred to in Article 28 A(1), in the course of which the Union may use civilian and military means, shall include joint disarmament operations, humanitarian and rescue tasks, military advice and assistance tasks, conflict prevention and peace-keeping tasks, tasks of combat forces in crisis management, including peace-making and post-conflict stabilisation. All these tasks may contribute to the fight against terrorism, including by

supporting third countries in combating terrorism in their territories.

2. The Council shall adopt decisions relating to the tasks referred to in paragraph 1, defining their objectives and scope and the general conditions for their implementation. The High Representative of the Union for Foreign Affairs and Security Policy, acting under the authority of the Council and in close and constant contact with the Political and Security Committee, shall ensure coordination of the civilian and military aspects of such tasks.

Article 28 C

1. Within the framework of the decisions adopted in accordance with Article 28 B, the Council may entrust the implementation of a task to a group of Member States which are willing and have the necessary capability for such a task. Those Member States, in association with the High Representative of the Union for Foreign Affairs and Security Policy, shall agree among themselves on the management of the task.

2. Member States participating in the task shall keep the Council regularly informed of its progress on their own initiative or at the request of another Member State. Those States shall inform the Council immediately should the completion of the task entail major consequences or require amendment of the objective, scope and conditions determined for the task in the decisions referred to in paragraph 1. In such cases, the Council shall adopt the necessary decisions.

Article 28 D

1. The European Defence Agency referred to in Article 28 A(3), subject to the authority of the Council, shall have as its task to:

(a) contribute to identifying the Member States' military capability objectives and evaluating observance of the capability commitments given by the Member States; (b) promote harmonisation of operational needs and adoption of effective, compatible procurement methods;

(c) propose multilateral projects to fulfil the objectives in terms of military capabilities, ensure coordination of the programmes implemented by the Member States and management of specific cooperation programmes;

(d) support defence technology research, and coordinate and plan joint research activities and the study of technical solutions meeting future operational needs;

(e) contribute to identifying and, if necessary, implementing any useful measure for strengthening the industrial and technological base of the defence sector and for improving the effectiveness of military expenditure.

2. The European Defence Agency shall be open to all Member States wishing to be part of it. The Council, acting by a qualified majority, shall adopt a decision defining the Agency's statute, seat and operational rules. That decision should take account of the level of effective participation in the Agency's activities. Specific groups shall be set up within the Agency

bringing together Member States engaged in joint projects. The Agency shall carry out its tasks in liaison with the Commission where necessary.

Article 28 E

1. Those Member States which wish to participate in the permanent structured cooperation referred to in Article 28 A(6), which fulfil the criteria and have made the commitments on military capabilities set out in the Protocol on permanent structured cooperation, shall notify their intention to the Council and to the High Representative of the Union for Foreign Affairs and Security Policy.

2. Within three months following the notification referred to in paragraph 1 the Council shall adopt a decision establishing permanent structured cooperation and determining the list of participating Member States. The Council shall act by a qualified majority after consulting the High Representative.

3. Any Member State which, at a later stage, wishes to participate in the permanent structured cooperation shall notify its intention to the Council and to the High Representative.

The Council shall adopt a decision confirming the participation of the Member State concerned which fulfils the criteria and makes the commitments referred to in Articles 1 and 2 of the Protocol on permanent structured cooperation. The Council shall act by a qualified majority

after consulting the High Representative. Only members of the Council representing the participating Member States shall take part in the vote.

A qualified majority shall be defined in accordance with Article 205(3)(a) of the Treaty on the Functioning of the European Union.

4. If a participating Member State no longer fulfils the criteria or is no longer able to meet the commitments referred to in Articles 1 and 2 of the Protocol on permanent structured cooperation, the Council may adopt a decision suspending the participation of the Member State concerned.

The Council shall act by a qualified majority. Only members of the Council representing the participating Member States, with the exception of the Member State in question, shall take part in the vote.

A qualified majority shall be defined in accordance with Article 205(3)(a) of the Treaty on the Functioning of the European Union.

5. Any participating Member State which wishes to withdraw from permanent structured cooperation shall notify its intention to the Council, which shall take note that the Member State in question has ceased to participate.

6. The decisions and recommendations of the Council within the framework of permanent structured cooperation, other than those provided for in paragraphs 2 to 5, shall be adopted by unanimity. For the purposes of this paragraph, unanimity shall be constituted by the votes of the representatives of the participating Member States only.’.

51) Articles 29 to 39 of Title VI, which relate to judicial cooperation in criminal matters and to police cooperation, shall be replaced by the provisions of Chapters 1, 4 and 5 of Title IV of Part

Three of the Treaty on the Functioning of the European Union. As set out below, in Article 2,

points 64, 67 and 68 of this Treaty, Article 29 shall be replaced by Article 61 of the Treaty on the Functioning of the European Union, Article 30 shall be replaced by Articles 69 F and 69 G

thereof, Article 31 shall be replaced by Articles 69 A, 69 B and 69 D thereof, Article 32 shall be replaced by Article 69 H thereof, Article 33 shall be replaced by Article 61 E thereof and Article 36 shall be replaced by Article 61 D thereof. The heading of the Title shall be deleted and its number shall become the number of the Title on final provisions.

52) Articles 40 to 40 B of Title VI and Articles 43 to 45 of Title VII, relating to enhanced cooperation, shall be replaced by Article 10 in accordance with point 22 above, and Title VII

shall be repealed.

53) Articles 41 and 42 shall be repealed.

FINAL PROVISIONS

54) Title VIII, on final provisions, shall be renumbered VI; this Title and Articles 48, 49 and 53

shall be amended as set out respectively in points 56, 57 and 61 below. Article 47 shall be replaced by Article 25b, as indicated above in point 45, and Articles 46 and 50 shall be repealed.

55) The following new Article 46 A shall be inserted:

‘Article 46 A

The Union shall have legal personality.’.

56) Article 48 shall be replaced by the following:

‘Article 48

1. The Treaties may be amended in accordance with an ordinary revision procedure. They may also be amended in accordance with simplified revision procedures.

Ordinary revision procedure

2. The Government of any Member State, the European Parliament or the Commission

may submit to the Council proposals for the amendment of the Treaties. These proposals may, inter alia, serve either to increase or to reduce the competences conferred on the Union in the Treaties. These proposals shall be submitted to the European Council by the Council and the national Parliaments shall be notified.
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3. If the European Council, after consulting the European Parliament and the Commission, adopts by a simple majority a decision in favour of examining the proposed amendments, the President of the European Council shall convene a Convention composed of representatives of the national Parliaments, of the Heads of State or Government of the Member States, of the

European Parliament and of the Commission. The European Central Bank shall also be consulted in the case of institutional changes in the monetary area. The Convention shall examine the proposals for amendments and shall adopt by consensus a recommendation to a conference of representatives of the governments of the Member States as provided for in paragraph 4.

The European Council may decide by a simple majority, after obtaining the consent of the European Parliament, not to convene a Convention should this not be justified by the extent of the proposed amendments. In the latter case, the European Council shall define the terms of reference for a conference of representatives of the governments of the Member States.

4. A conference of representatives of the governments of the Member States shall be convened by the President of the Council for the purpose of determining by common accord the amendments to be made to the Treaties.

The amendments shall enter into force after being ratified by all the Member States in accordance with their respective constitutional requirements.

5. If, two years after the signature of a treaty amending the Treaties, four fifths of the Member States have ratified it and one or more Member States have encountered difficulties in proceeding with ratification, the matter shall be referred to the European Council.

Simplified revision procedures

6. The Government of any Member State, the European Parliament or the Commission may submit to the European Council proposals for revising all or part of the provisions of Part Three of the Treaty on the Functioning of the European Union relating to the internal policies and action of the Union.

The European Council may adopt a decision amending all or part of the provisions of Part Three of the Treaty on the Functioning of the European Union. The European Council shall act by unanimity after consulting the European Parliament and the Commission, and the European Central Bank in the case of institutional changes in the monetary area. That decision 

shall not enter into force until it is approved by the Member States in accordance with their respective constitutional requirements.

The decision referred to in the second subparagraph shall not increase the competences conferred on the Union in the Treaties.

7. Where the Treaty on the Functioning of the European Union or Title V of this Treaty provides for the Council to act by unanimity in a given area or case, the European Council may adopt a decision authorising the Council to act by a qualified majority in that area or in that case. This subparagraph shall not apply to decisions with military implications or those in the area of defence.

Where the Treaty on the Functioning of the European Union provides for legislative acts to be adopted by the Council in accordance with a special legislative procedure, the European Council  may adopt a decision allowing for the adoption of such acts in accordance with the ordinary legislative procedure.

Any initiative taken by the European Council on the basis of the first or the second subparagraph shall be notified to the national Parliaments. If a national Parliament makes known its opposition within six months of the date of such notification, the decision referred to in the first or the second subparagraph shall not be adopted. In the absence of opposition,

the European Council may adopt the decision.

For the adoption of the decisions referred to in the first and second subparagraphs, the European Council shall act by unanimity after obtaining the consent of the European Parliament, which shall be given by a majority of its component members.’.

57) The first paragraph of Article 49 shall be amended as follows:

(a) in the first sentence, the words ‘which respects the principles set out in Article 6(1) may apply’ shall be replaced by ‘which respects the values referred to in Article 1a and is committed to promoting them may apply’;

(b) in the second sentence, the words ‘It shall address its application to the Council, which shall act unanimously’ shall be replaced by ‘The European Parliament and national Parliaments shall be notified of this application. The applicant State shall address its application to the Council, which shall act unanimously’; the word ‘assent’ shall be replaced by ‘consent’ and the words ‘an absolute majority’ shall be replaced by ‘a majority’;

(c) the following sentence shall be added at the end of the paragraph: ‘The conditions of eligibility agreed upon by the European Council shall be taken into account.’.

58) The following new Article 49 A shall be inserted:

‘Article 49 A

1. Any Member State may decide to withdraw from the Union in accordance with its own constitutional requirements.

2. A Member State which decides to withdraw shall notify the European Council of its intention. In the light of the guidelines provided by the European Council, the Union shall negotiate and conclude an agreement with that State, setting out the arrangements for its withdrawal, taking account of the framework for its future relationship with the Union. That agreement shall be negotiated in accordance with Article 188 N(3) of the Treaty on the

Functioning of the European Union. It shall be concluded on behalf of the Union by the Council, acting by a qualified majority, after obtaining the consent of the European Parliament.

3. The Treaties shall cease to apply to the State in question from the date of entry into force of the withdrawal agreement or, failing that, two years after the notification referred to in paragraph 2, unless the European Council, in agreement with the Member State concerned, unanimously decides to extend this period.

4. For the purposes of paragraphs 2 and 3, the member of the European Council or of the Council representing the withdrawing Member State shall not participate in the discussions of the European Council or Council or in decisions concerning it.

A qualified majority shall be defined in accordance with Article 205(3)(b) of the Treaty on the Functioning of the European Union.

5. If a State which has withdrawn from the Union asks to rejoin, its request shall be subject to the procedure referred to in Article 49.’.

59) The following Article 49 B shall be inserted:

‘Article 49 B

The Protocols and Annexes to the Treaties shall form an integral part thereof.’.

60) An Article 49 C shall be inserted:

‘Article 49 C

1. The Treaties shall apply to the Kingdom of Belgium, Republic of Bulgaria, the Czech Republic, the Kingdom of Denmark, the Federal Republic of Germany, the Republic of Estonia, Ireland, the Hellenic Republic, the Kingdom of Spain, the French Republic, the Italian Republic,

the Republic of Cyprus, the Republic of Latvia, the Republic of Lithuania, the Grand Duchy of Luxembourg, the Republic of Hungary, the Republic of Malta, the Kingdom of the Netherlands, the Republic of Austria, the Republic of Poland, the Portuguese Republic, Romania, the Republic of Slovenia, the Slovak Republic, the Republic of Finland, the Kingdom of Sweden and

the United Kingdom of Great Britain and Northern Ireland.

2. The territorial scope of the Treaties is specified in Article 311a of the Treaty on the Functioning of the European Union.’.

61) Article 53 shall be amended as follows:

(a) the first paragraph shall be numbered 1, the languages listed in the second paragraph of the current Article 53 of the Treaty on European Union shall be added to the list in this paragraph and the second paragraph shall be deleted;

(b) the following new paragraph 2 shall be added:

‘2. This Treaty may also be translated into any other languages as determined by Member States among those which, in accordance with their constitutional order, enjoy official status in all or part of their territory. A certified copy of such translations shall be provided by the Member States concerned to be deposited in the archives of the Council.’.

Commission working document

Consultation on the future”EU 2020” strategy

Brussels, 24.11.2009COM(2009)647 final 

This is a time of deep transformation for Europe 

The worst economic and financial crisis in decades has hit Europe hard with a sharp economiccontraction. The unemployment rate is set to rise to double digit figures in 2010, a level not 

seen for a decade. 

Collective action to save the financial system and to boost demand and confidence throughpublic intervention has helped to prevent an economic meltdown. However, the crisis hasweakened our resilience. The EU now needs to make a stronger effort to work together tomake a successful exit from the crisis and to shape the next generation of public policies in avery different set of circumstances. 

The exit from the crisis should be the point of entry into a new sustainable social market economy, a smarter, greener economy, where our prosperity will come from innovation and from using resources better, and where the key input will be knowledge. These new drivers should help us tap into new sources of sustainable growth and create new jobs to offset thehigher level of unemployment our societies are likely to face in the coming years. However, 

we will only succeed if we design and implement a bold policy response. Otherwise the risk isa period of low growth which can only make it harder for Europe to tackle the majorchallenges we face today. 

Delivering this sustainable growth requires agreement to an agenda that puts people andresponsibility first. The efforts of a decade which resulted in a reduction of unemploymentfrom 12% to 7% in the EU risk being undone by the crisis. We need new sources of growth to 

replace the jobs lost in the crisis. 

This new approach needs to take advantage of a world of globalisation and interdependence which the crisis has underlined still further. The EU needs to work both at home an in international fora like the G20 to seize the new opportunities essential to reach our 2020objectives. 

EU 2020 is being designed as the successor to the current Lisbon Strategy, which has been the EU's reform strategy for the last decade and has helped the EU to weather the storm of therecent crisis. EU 2020 builds on its achievements as a partnership for growth and job creation, 

and renewing it to meet new challenges. It also draws on the benefits that have flowed fromthe coordinated response to the crisis in the European Economic Recovery Plan. The Commission considers that EU 2020 should focus on key policy areas where collaboration 

between EU and Member States can deliver the best results, and on improved delivery through better use of the instruments at hand. 

The purpose of this consultation paper is to seek the views of the other Institutions andstakeholders on a new approach. The Commission intends to adopt a formal Communication addressed to the Spring European Council early in 2010. The successful delivery of the 2020 vision relies on a partnership for progress, combining Member States' commitment to takeaction at national level, and the harnessing of Community instruments to make the most of thepotential at EU level. In its Communication, the Commission will therefore set out both theaction it considers needs to be taken at national level, and the detailed proposals for action that it will propose at Community level. 

Recognising constraints and facing new challenges

A successful EU 2020 strategy must be built on a good analysis of the constraints facing policy makers in the coming years, and on the correct identification of the challenges to betackled. 

The financial and economic crisis has taken a heavy toll on public finances, businesses, employment and households. At all levels, public policy makers will have to find ways of triggering economic dynamism with limited budgetary margin for manoeuvre. As public sector deficits are brought back under control, public expenditure needs to be reshaped in ways that enable us to reach the 2020 vision. Cutting spending in forward-looking areas suchas education and research would make this more difficult to achieve. 

In developing a new vision and direction for EU policy, we need to recognise that conservingenergy, natural resources and raw materials, using them more efficiently and increasing 

productivity will be the key drivers of the future competitiveness of our industry and our economies. 

We also need to recognise the challenge presented by European demography: even prior tothe crisis, the change in our demography, with a lower proportion of young people in the overall population, was expected to result in a substantially reduced potential growth by 2020. 

The crisis has exacerbated the long-term social challenges Europe faces today, such as the integration of an increasing immigrant population, social exclusion and child poverty, and solidarity between generations in the context of an ageing society. In order to meet thesechallenges, employment rates of both men and women will have to rise rapidly and socialprotection systems will have to be modernised so that they provide an affordable response to 

the future needs of our society. 

This implies that new policies must demonstrably contribute to social cohesion, tackling unemployment and fostering social inclusion while securing well performing labour markets.

This requires rethinking education systems and labour markets, enhancing mobility and boosting Europe’s dynamism to unleash our innovative and creative potential. 

The challenge of becoming a smarter, greener economy will require increased policy coordination to make the economy more competitive. Our social, economic and environmental objectives must go hand in hand if we are to deliver on our thematic prioritiesfor 2020. In this paper, the Commission is seeking views on how the EU can set its priorities in a ten year horizon that will allow the EU and national levels to work together to movebeyond the current crisis and to mobilise new sources of growth, ensuring social andterritorial cohesion, in line with the basic principles of the new Lisbon Treaty. 

Key priorities for EU 2020 

To achieve a sustainable social market economy, a smarter and greener economy, Europe needs to promote key, agreed priorities and to work on delivering them over several years. No single Member State can successfully address these challenges alone. Nor is EU policy simplythe addition of 27 national policies. By acting together on a common vision, we can make thewhole more than the sum of its parts. This is an agenda for all Member States, large and small, old and new, highly developed and still developing: the enlarged EU consists of different levels of development and therefore different needs. But the EU 2020 vision is relevant to all of them and can be adapted to different starting points and different national specificities so as to promote growth for all. 

Huge opportunities exist for people and for businesses if they are equipped to take them. TheCommission's aim is for Europe to lead, compete and prosper as a knowledge-based, connected, greener and more inclusive economy, growing fast and sustainably, creating high levels of employment and social progress. To achieve this, Europe needs a strengthened andcompetitive industrial base, a modern service sector and a thriving agriculture, rural economy, and maritime sector. As ‘first mover’ in building this society of the future, Europe can deriveimportant benefits by developing competitive, innovative products, rolling out the infrastructures of the future, entering new markets and creating new, high-quality jobs. 

But the benefits go much wider. A Europe that is open to the world will continue to be amodel for others to follow, projecting its values and fostering stronger labour, environmental, and safety standards around the globe. In this way, the EU can show global leadership in demonstrating that – with the right policy framework in place and making full use of the new actors and structures offered by the Lisbon Treaty – it is possible to combine the openness needed to ensure ongoing economic dynamism with respect for the social and environmental concerns of our citizens. 

The Commission considers that the key drivers of EU 2020 should be thematic, focused on the following priorities: 

(1) Creating value by basing growth on knowledge. Opportunity and social cohesion willbe enhanced in a world where innovation makes the difference in both products and processes, harnessing the potential of education, research and of the digital economy; 

(2) Empowering people in inclusive societies. The acquisition of new skills, fosteringcreativity and innovation, the development of entrepreneurship and a smooth transitionbetween jobs will be crucial in a world which will offer more jobs in exchange forgreater adaptability; 

(3) Creating a competitive, connected and greener economy. The EU should compete more effectively and increase its productivity by a lower and more efficient consumption of non-renewable energy and resources in a world of high energy andresources prices, and greater competition for energy and resources. This will stimulategrowth and help meet our environmental goals. It will benefit all sectors of the economy, from traditional manufacturing to new hi-tech start ups. Upgrading and inter-connecting infrastructure, reducing administrative burden and accelerating the market uptake of innovations will equally contribute to this goal. 

These priorities will guide EU policy making inside the EU and externally. The promotion of international co-operation and multilateral governance, including efficient, fair and rulesbased international trade and finance systems, will be an integral part of EU 2020. The Commission is seeking views on the following priorities which it considers to be the keydrivers of EU 2020. 

1. Creating value by basing growth on knowledge 

Knowledge is the engine for sustainable growth. In a fast-changing world, what makes thedifference is education and research, innovation and creativity. 

Strengthening education is one of the most effective ways of fighting inequality and poverty. 

The high number of low achievers in basic skills (reading, mathematics and science) needs tobe addressed urgently to enhance the employability of young people and to bring them into the world of work after school. Preventing early school leaving reduces future exclusion from the labour market and the threat of future social exclusion. A greater emphasis on vulnerable 

groups, gender equality and social cohesion is needed to ensure that no one is excluded from knowledge. 

Europe has some of the best universities in the world. But our ambition should be to have many more and turn them into a true engine for knowledge and growth. This will not onlyrequire investment but also reforms and where necessary consolidation, closer co-operation,

including with business, and a more open attitude to change. To assist in this process of change, European universities should be benchmarked against the best universities in the world. Raising the quality of Europe's universities and of their research should go hand in hand with greater mobility of students to acquire new knowledge and languages, gainingexperience living and studying abroad and building networks. A new phase in the existing 

programmes Erasmus, Leonardo and Erasmus Mundus should be considered, complementedby national initiatives, giving all young people in Europe the possibility to spend part of their educational pathway in other Member States. 

An efficient, effective and well-resourced European Research Area is an indispensible part of the EU 2020 vision. The EU needs to increase its research efforts by pooling resources, jointly developing major research infrastructures across the EU and raising research quality to world-leading standards. It also needs to maximise and accelerate the practical benefits of researchfor Europe's businesses and SMEs -including through major public-private partnerships. The attractiveness and performance of Europe as a research location also depends on creating an internal market and attractive career prospects for researchers. The way forward is a researchpartnership between the EU and Member States which maximises synergy with other policy 

areas especially innovation and education. The EU needs to provide more attractive framework conditions for innovation and creativity, including through incentives for thegrowth of knowledge-based firms. Access to credit is a particular problem, not only in the aftermath of the crisis but because some new sources of growth such as the creative industriesneed new types of financing adapted to their business models. Innovative firms should be able 

to have access to pooled public and private sources of growth capital, for example venture capital; this needs to be coupled with administrative simplification and technical support to promote the incubation and growth of small innovative firms. 

A well-functioning system of intellectual property rights, which allows for efficient and cost-effective protection, enables innovative business start-ups, provides authors with a transparent management of their rights, and helps universities and research institutions to raise capitalthrough the commercialisation of their ideas and inventions is needed to develop the 

creativity, knowledge and research capacity in Europe. 

Building on its strengths in technology and knowledge, Europe should tap fully the potential of the digital economy. The digital economy offers great opportunities for SMEs, both in the production and services sectors, in their own right and as suppliers to larger companies. New innovative start-ups generate new, often high value jobs right across the EU. They can play an important role in regional development. That is why an ambitious European Digital Agendathat takes concrete steps towards the completion of an Online Single Market will be a keyelement in Europe's sustainable economic recovery and social development. The productivity gains involved will stimulate innovation and creativity; make government services easier andmore efficient to deliver, and increase the opportunities for participation and democratic 

expression. Internet access is becoming necessary for citizens to play a full part in daily life.

Europe needs effective policies on digital inclusion and skills, and to encourage active participation and expression over the net. 

The aim for 2020 is to achieve a genuine European Knowledge Area, underpinned by aworld-class knowledge infrastructure, in which all actors (students, teachers, researchers, 

education and research institutions and enterprises) benefit from the free circulation of people, knowledge and technology (the 5th freedom). 

2. Empowering people in inclusive societies In the post-crisis economy, many of the jobs that have been destroyed will not be replaced.

The transformation of the EU into a smarter, greener, more competitive economy will boostnew job creation and respond to high levels of unemployment. But while this transition takes place, major efforts will be essential to prevent people falling out of the system, being excluded, and to ensure social cohesion. In fact, new patterns are emerging where there are 

several entries in and exits from the labour market during a working life, instead of the traditional sequence (education, work, and retirement), offering more opportunities to people. 

This requires a framework to organise these transitions and support them, possibly building on some of the measures adopted during the crisis (e.g. short time work combined with training). 

New jobs requiring new skills will be created. Transition between jobs, between training and jobs will have to be managed. This is where flexicurity should be deployed to the full. Thechallenge is to find the best way to enhance on the one hand, the flexibility of labour markets both on work organisation and on labour relations, and on the other hand, the securityprovided by lifelong learning and appropriate social protection. Life long learning needs to be much more accessible and universities should be more open to non-typical learners. 

Skills are the key element for Europe's economic and productivity growth and for job creation. Life long learning is the key element to ensure good transition between jobs and occupations, and in avoiding long-term unemployment leading to loss of human capital. Thedigital economy also offers new opportunities for distance learning as part of a lifelong 

approach to learning and for forms of communication that are changing the world of work, shrinking distances and making long distance work a real possibility in an increasing numberof jobs. 

Ensuring that our workers have the skills to contribute to the knowledge-based economy is a necessary, but not sufficient condition. Supply and demand need to be matched better. Labour mobility must be promoted to ensure that people can take up new opportunities by moving to 

where their skills are most needed. We should look ahead and match future skills better to future needs, particularly for new types of jobs such as "green" jobs and other growth areas,

such as in the health sector. Finally, despite its substantial contribution to growth, thepotential of migration is not fully factored into policy making at EU or national level. 

Employment rates of immigrants can be improved, particularly for specific categories such as immigrants with low levels of education, women and those recently arrived. 

Having a job is probably the best safeguard against poverty and exclusion. But alone it does not secure a reduction in poverty levels or social inclusion. Modern social security andpension systems, adapted to the crisis and to the ageing of the European population, will beneeded to provide an adequate level of income support and coverage to those temporarily outof work. Tackling inefficient labour market segmentation is also one way of enhancing social justice. 

In order to create more jobs, a more entrepreneurial culture needs to take hold in Europe, with a more positive attitude towards risk-taking and a capacity to innovate. Self-employmentshould become a real option for those who may have recently lost their job. But this willrequire removing disincentives, such as the unequal treatment of the self-employed undermost social security systems and disincentives to move to other Member States because of 

lack of portability of social and pension rights. 

The aim for 2020 is more jobs, higher employment rates of the working age population, better jobs, with higher quality and increased productivity, and fairness, security and opportunities, through a real chance for everyone to enter in the labour market, create new companies, and manage labour market transitions through modern and financially sustainable social and welfare systems. 

3. Creating a competitive, connected and greener economy 

Europe needs to remain competitive in the future world of relatively high energy prices, carbon constraints and significantly greater resource competition. More efficient use of resources, including energy, and the application of new, greener technologies will stimulate growth, create new jobs and services and help the EU both to maintain a strong anufacturingbase and a vibrant services sector and to meet its environmental and climate goals . Securingwell functioning product, services and labour markets are a pre-condition for success. 

Greening the economy is not only about the creation of new industries. It is just as important to accelerate the modernisation of Europe's existing industrial sectors, many of which willalready be restructuring in the wake of the crisis. Achieving these objectives will be essentialif the EU is to compete in a world where all countries will be looking for solutions to thesechallenges. 

This means using the material inputs in the economy more efficiently, becoming moreproductive by reducing pressure on resources. This means shifting our economy, throughtargeted regulation (e.g. promoting energy-efficient products and systems), through emission 

trading, tax reform, through grants, subsidies and loans, through public investment andprocurement policies, and through targeting our research and innovation budgets to this end. 

Upgrading and inter-connecting infrastructures and ensuring effective competition of networkindustries in the single market is key, to improve competitiveness and at the same time delivertangible benefits for consumers. It is crucial that Europe invests in sustainable high-speed 

networks. Europe needs 100% broadband coverage as soon as possible, and needs to achievethe roll-out of high speed internet through a massive programme of investment fibre networks 

and wireless broadband. 

Together with the roll-out of high speed internet, the development of smart, upgradedtransport and energy infrastructures contributes to multiple objectives includingdecarbonisation, transport safety, energy security, and the competitiveness of our network economy. 

A rethink of transport policy will be needed in order to achieve such a comprehensive shift.

Better integration of transport networks, developing alternatives to road transport, promotingclean technologies, and upgrading infrastructure will be essential elements. Big European projects such as Galileo, GMES, and smart road, rail (ERTMS), and air traffic management(SESAR) will play a key role in the integration of transport networks. 

By 2030 the EU will have to replace half of its existing electricity plants. If we take the right strategic investment decisions now, two third of our electricity generation could be both low carbon and more secure by the early 2020s. In this context, the development of a European electricity super-grid will enable a considerable increase in the share of renewable electricityand decentralised generation. Improving energy efficiency will also be vital as it is thecheapest way to reduce emissions and, at the same time, to increase the energy independence of Europe. 

Because of its important contribution to growth and jobs creation, and to the development ofinnovation, a fresh approach to industrial policy is necessary to support industry by puttingthe emphasis on sustainability, innovation and the human skills needed to keep the EUindustry competitive in world markets. Stable and foreseeable framework conditions shouldhelp industry tackle the competitive challenges of the future. In the aftermath of the crisis,

firms in several sectors will need to tackle structural excess capacities and the EU will need tofacilitate restructuring in a socially acceptable way whilst maintaining a level playing field. 

This calls for an integrated industrial policy that promotes competitive market mechanismsand develops new sources of sustainable growth with an emphasis on innovation capacity, eco-innovation, new enabling technologies and skills. This transformation will also provide anopportunity to improve the regulatory environment, increase territorial cohesion and promotebetter conditions for entrepreneurship, foster the development of SMEs and support their growth potential and internationalisation. 

In a period of industrial restructuring, state aid policy will play a key role in supporting the transition to a smarter, greener economy. The state aid rules have been overhauled in recentyears. European companies have increased productivity and reaped economies of scale bytaking up the opportunities offered by the Single Market – now that adjustment is needed in some sectors the Commission will be attentive to ensuring that the Single Market continues tobe the basis of EU growth and to combating the risk of national retrenchment. 

The aim for 2020 is to meet our agreed objectives on climate change and energy, strengthen our industrial base, fully unlock the potential of SMEs, and respond to the needs of the future, by raising productivity and reducing pressure on resources. 

Making it happen: starting with a successful exit from the crisis 

The first task for the EU is obviously to make a successful exit from the crisis, promotingoverall exit strategies designed to secure balanced and sustainable growth and sound fiscal policies. The recession and financial strains have had a bigger impact on those countries which were already suffering from major imbalances or policy weaknesses at the onset of the crisis. This diverse situation calls for a differentiated response, raising co-ordination issues. 

The spill-over effects of the different responses across countries and policy areas call for effective coordination in the EU. In particular, a level playing field needs to be preserved in the financial and business sectors, and macroeconomic spill-over effects should be considered in the EU coordinated exit strategy. 

Financial resources have come under pressure as a result of the crisis. The remaining problems in the financial system therefore need to be solved swiftly in order to support the recovery. Access to credit and efficient financial market supervision will be crucial for the recovery and the transition to the value economy will depend on the availability of capital to finance innovation. New priorities need to be reflected in budgetary policies. 

The key challenge is how to balance the continued need for fiscal support to demand in the short run with the need to restore sustainable public finances and macroeconomic stability. 

There is a risk that the recovery will be slow, and will not generate sufficient employment growth to bring down high unemployment levels. 

Making it happen: Harnessing existing instruments in a new approach 

To make a successful exit from the crisis and deliver our EU 2020 objectives, the Commission considers that we need a strategy for convergence and integration which recognises more explicitly the advanced interdependence of the EU: 

– Interdependence between Member States in the form of (positive or negative) spill-over effects of national actions, particularly in the Euro-zone; 

– Interdependence between different levels of government (EU, Member States, regions, social partners - multi-layer governance); 

– Interdependence between different policies, between policies and instruments and the importance of policy integration to deliver the overall objectives; 

– Interdependence at global level – none of our Member States is large enough to keep pace with the emerging economies or to undertake this transformation alone. 

The challenge of becoming a sustainable social market economy, i.e. an inclusive, smarter, 

greener economy, will require increased policy co-ordination, better synergies through effective subsidiarity, and strengthened partnership between the EU and Member States in the design and delivery of public policies. The integration of different policy instruments is necessary, linking institutional reforms, better regulation, new initiatives and public investment. 

! Fully exploiting the single market 

The framework of the single market gives us the size and the scale necessary to achieve these objectives. It is the central tool which ensures that citizens reap real benefits from increased competition and that companies operate on a level playing field – provided that the rules of the single market are correctly implemented, including in sectoral policies. But the EU is still 

not tapping all the benefits of its single market, conceived more than twenty years ago: obstacles to cross-border activity remain, which in turn reduce consumer choice, price competition and potential productivity. To gear the single market to serve the EU 2020 goals, the EU needs well functioning markets where competition and consumer access stimulate 

growth and innovation. Empowering people also means making markets work for people. 

Citizens must be empowered to play a full part in the single market. This requires strengthening their ability and confidence to buy goods and services cross-border, in particular on-line. 

The single market has evolved considerably since its original launch. It was conceived before the arrival of Internet, before ICT became the one of the main drivers of growth and before services became such a dominant part of the European economy. The emergence of new services (e.g. on-line services, such as e-health) shows huge potential. The Commission considers that to achieve the EU 2020 priorities, there is a pressing need to overcome the fragmentation that currently blocks the flow of on-line content and access for consumers and companies, and that the single market should be updated to respond to the demands of tomorrow's economy. Setting EU 2020 in a global context This new agenda is set in the context of globalisation which will remain one of the main drivers for European dynamism in the next decade. The EU is not alone in recognising the opportunities of a smart and green economy for enhanced competitiveness and prosperity; 

other countries have identified similar priorities and are investing massively in green technologies, ICT and smart grids. To stay ahead, the EU needs to be quick in seizing opportunities and in anticipating and adapting to future trends. The crisis has underlined the extent of interdependence in the European and global economies. To reach our objectives for 

2020, we must act decisively in the G20 and international forums to promote the principles underlying the sustainable social market economy in the global context. 

International trade is one of the motors of growth, employment and investment in the EU. We should act both under the WTO and via bilateral cooperation to ensure that barriers to international flows of trade and investment are reduced, and to promote open and rules-based global trade. We should also deepen our economic and political relations with key strategic 

partners, placing particular emphasis on market access, access to energy and raw materials, and progress on environmental and social objectives. 

! Supporting growth through full use of the Stability and Growth Pact 

The Stability and Growth Pact, in conjunction with other multilateral surveillance instruments, will play an important role in guiding budgetary policies to achieve fiscal consolidation and at the same time delivering the budgetary means to achieve sustainable growth and jobs. While consolidating public finances, Member States will need to redirect public expenditure towards the thematic objectives of EU 2020 so that the necessary investments in Europe's future can be made. At a time of important fiscal constraints, it is all the more important to invest scarce resources in sustainable growth. Investments and structural reforms designed to deliver a smarter, connected and greener economy will generate more revenues and will ease the consolidation of public finances. 

At the same time, achieving a major transformation cannot be done without investment in people and productive capacity. To develop the potential of the economy, structural reforms should be fully implemented to create new sources of growth. A reinforced structural reform agenda based on measures that raise potential growth and enhance productivity will also benefit from coordination at EU level, in design and implementation, not least to fully 

exploit the functioning of the single market. 

Even in a time of necessary fiscal consolidation, the Stability and Growth Pact allows room for investing in the future. This includes prioritising investments in R&D and new technologies, in innovation, in high-quality education and skills development, and in 'smart' networks; this means combining investments with modernising existing structures, including enhancing the efficiency of public administration and by regulatory reform. 

! Reflecting political priorities in our public budgets Once agreed, these new priorities need to be reflected in budgetary policies. The Commission 

intends to take them up in the budget review it will publish next year and in its proposals for the next multi-annual financial framework. Similarly, Member States should also review their public expenditures to improve quality and efficiency and, despite important fiscal constraints, find room to invest in sustainable growth. At the same time, new financing models (such as PPPs, leveraging EU or EIB funding) also need to be explored to pool 

resources between the public and the private sectors and maximise impacts. 

! Establishing clear governance to make the new strategy effective. 

The strategy will be pursued through a partnership approach to deliver a limited set of key objectives. Only through partnership can its specific actions and objectives be achieved since action is essential at the EU, national and regional levels, and the interplay between these levels which will allow the strategy to deliver its full potential. On the Council side, the focal point of the future strategy should be the European Council since it is the body which ensures the integration of policies, and manages the interdependence between Member States and the EU. Drawing on the new provisions of the Lisbon Treaty, it should therefore steer the strategy, making the key decisions and setting the objectives. Council formations like the ECOFIN Council as well as the relevant thematic Councils would then implement these decisions in an integrated way, each acting within its area of competence to deliver on the 

longer term goals of the EU 2020 vision. The Commission would like to see the European Parliament play a significantly greater role in the new governance structure. Beyond its traditional role on the employment and integrated guidelines, Parliament could be encouraged to express views on the EU 2020 strategy before the Spring European Council. 

The EU 2020 vision will need the active support of stakeholders such as the social partners and civil society. Its take up across all the regions of the EU will also be crucial to its success and the Commission would like to see national parliaments taking a particular interest in this new strategy as it is developed. The Spring European Council in 2010 should set the strategy on its course for the next 5 years on the basis of a Commission proposal to be tabled in early 2010. The European Council should fix a small number of headline objectives, and define the corresponding policy actions to be pursued at EU and Member State level in partnership. The European Council's conclusions, with the corresponding orientations for EU and Member States policies, would thus become anchor for the integrated guidelines provided for under the Treaty. 

For each of these objectives, Member States would be invited to set national objectives for 5 years corresponding to their different situations and their starting points. The Commission and the European Council will monitor progress every year in Member States and at EU level. Comments The Commission invites comments and suggestions on the ideas outlined in this paper. They should be sent to EU2020@ec.europa.eu by 15 January 2010. 

The contributions received will be published on the internet, unless the author objects to publication of the personal data on the grounds that such publication would harm his or her legitimate interests. In this case the contribution may be published in an anonymous form. 

Professional organisations responding to this consultation are encouraged, if they have not already done so, to register in the Commission's Register for Interest Representatives (http://ec.europa.eu/transparency/regrin/). This Register was set up in the framework of the European Transparency Initiative with a view to provide the Commission and the public at large with information about the objectives, funding and structures of interest representatives. 

Annex: Consumer Protection in the European Union

Quick Tips/Research Guides

In addition to the European Union research guide, you may wish to consult Basics of International and Foreign Legal Research, Researching Foreign and Comparative Law, and International and Foreign – Locating Journal Articles.

Locating Books---Using Subject Headings

Use GULLiver, the online catalog, to locate books in the library.  If you are unsure of the  correct subject heading, we recommend that you try a keyword search such as "consumer protection and European." Once you locate a book that is on point, use those subject headings to locate other  materials on the same topic.  Remember, the European Union has also been known as the European Community, European Economic Community, the EEC, etc.  You will need to search variations – especially for historical research.  The following subject headings will help you get started:

advertising laws – european economic community countries
advertising laws – european union countries
consumer protection – law and legislation – european economic community countries
consumer protection – law and legislation – european union countries
consumer protection – [name of country], e.g. consumer protection—great britain
food law and legislation - european economic community countries
products liability - european economic community countries
Selected Publications

Paolisa Nebbia and Tony Askham, EU Consumer Law (Richmond : Richmond Law & Tax, 2004) [INTL KJE 6577 .N43 2004].

Stephen Weatherill, EU Consumer Law and Policy (expanded edition; Cheltenham, UK : Northampton, MA: Edward Elgar, 2005) [INTL – on order for library].

Reiner Schulze and Hans Schulte-Nolke, eds., A Casebook on European Consumer Law (Oxford; Portland, Oregon : Hart, 2002) [INTL KJC6577 .C37 2002].

Hugh Collins, ed., The Forthcoming EC Directive on Unfair Commercial Practices: Contract, Consumer, and Competition Law Implications (The Hague; New York : Kluwer Law International, 2004) [INTL KJE6536 .F67 2003].

Journal of Consumer Policy (Dordrecht, Holland; Boston, Mass. : D. Reidel, c1983-) [INTL K10 .O2815].

Consumer Law Journal (Andover, Hants [Eng.] : Sweet & Maxwell, Locating Articles

Periodical literature is a good way to obtain background information, locate the text of a foreign law, a citation, or locate information about a subject. To obtain the best results, use periodical indexes to locate relevant citations.  Don’t depend solely on full text law reviews on Westlaw and Lexis. All of the following indexes are available online through the Library’s journal index page. 

Index to Legal Periodicals & Books (New York: H.W. Wilson Co.) Also available on Lexis & Westlaw.

Index to Foreign Legal Periodicals (London: Institute of Advanced Legal Studies Chicago: American Association of Law Libraries, 1960- ).

LegalTrac Also available on Lexis & Westlaw. 

Legal Journals Index (Hebden Bridge, West Yorkshire: Legal Information Resources      Ltd., 1986-) Focus is UK and Europe. 

Very Useful Websites

Alphabetical List of European Union Websites (in plain English!!) http://www.eurunion.org/infores/euindex.htm
Consumer Policy and Legislative Summary (includes recent case law and legislation in force)

http://europa.eu.int/pol/cons/index_en.htm
Directorate General “Health & Consumer Protection”

http://europa.eu.int/comm/consumers/index_en.htm
SOSIG: Consumer Protection

http://www.sosig.ac.uk/roads/subject-listing/Europe-cat/consprot.html 

WorldLII: Consumer Protection

http://www.worldlii.org/catalog/50047.html
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